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BBEOEHWE

1. MoHATHE U NPU3HAKU IOPUAONYECKOro nuua

Hapsagny c rpaxgaHamu cybbekTamMum rpa>k4aHCKoOro npasa ABAATCA TakXe
topuanyeckue nuua - ocobble obpasoBaHus, obnagawome pagomM cneunpunyeckmnx
npusHakoB, obpa3syemble n Npekpallatowmecs B cneymasbHOM Nopsake, yCTaHOBIEHHOM
3aKOHOM. KOHCTPYKUUSA IOPUANYHECKOro nnua sBaseTcss OCHOBHOW NpaBoBon hopMon
KOJINEKTUBHOIO y4acTua nuL, B rpa>kaaHCKoM obopoTe, 4To aBaseTcs HeobXxoaAnMbIM B
CBSA3U C TEéM, YTO XXN3Hb COBPEMEHHOro obuwecTBa HEBO3MOXXHa be3 obbeanHeHUs
noaen B rpynnbl, COKO3bl pa3HbiX BUAOB, 6e3 coeANHEHNSA UX NINYHBIX YCUITUA U
KannuTanoB ANa OOCTUMXKEHUS TeX NN UHbIX Lenen.

FOpuanyeckoe nMUO NMMeeT pPsa NPUCYLLIMX MY CBOWCTB, KaXK0€e U3 KOTOPbIX
HeobxoOMMO, a BCe OHW BMECTe - AOCTaTO4YHbl A5l TOro, 4Tobbl opraHmM3aumns Morna
Npu3HaBaTbCs CYyOBEKTOM rpakaHCKOro npaBa. OTW CBOWCTBA TaKOBbI:

OpraHn3aLnoHHOE €QMHCTBO KPUANYECKOr0 N1ua. 3TO CBONCTBO MPOSBASETCH, NMpexae
BCEro, B onpenesieHHon nepapxmm, Conog4nmHEHHOCTN OpraHoB ynpaB/ieHus,
COCTaBJISIOWMNX CTPYKTYPY OpraHM3aumnm, a Takxxe B YeTKOW persaMeHTaunm oTHOLWEHNN
Mexnay ee ydacTHuKamu. OpraHmsaumoHHOe eANHCTBO IPUANYECKOro InLa
3aKpenseTcs ero yypegnTenbHbiMU LOKYMEHTaMn (YCTaBOM U/UAN yYpeanTenbHbIM
[OrOBOPOM) M HOPMATUBHbLIMW aKTaMW, PErYJINPYIOLLMMIN NMPAaBOBOE MOJI0XKEHNE TOr0 UK
MHOro BUAa OPUANYECKNX NNL;

NmywectBeHHaa 060cobneHHOCTb topuanyeckoro nmuya. MmyuwecteeHHas
060cobNeHHOCTb lopUANYecKoro nnua npeacTtasnseT cobonm obbeanHEHNE MHOXKECTBA
MHCTPYMEHTOB (NpeaMeToB TEXHUKW, 3HAHUW, AEHEXHbIX CPeACTB U T.4.) B € AUNHbIN
NMYLLECTBEHHbIN KOMMJIEKC N CO3AaeT MaTepuanbHyto 6a3y anga ero aesatenbHocTu. MNpun
3TOM cTeneHn 060cobeHHOCTU NMyLLLIEeCTBa Y Pa3/IMYHbIX BUAOB OPUONYECKUNX NNL,
MOryT 3HA4YUTEsNIbHO pa3aindaTbCA. Tak, HanpuMmep, XO039NCTBEHHbIE TOBapULLECTBa U
obuwiecTBa, kKoonepaTmebl 061agatoT NpaBoM COBCTBEHHOCTU Ha NMpUHagsexaulee nm
MMYLLECTBO, B TO BPEMS KaK YHUTapPHbIe NPeanpusaTus - Jinb NPaBoM X039NMCTBEHHOI O



BeOoeHnAa nianm onepaTtuBHONro yrpasiaeHuU4. OnHako B obounx cnydadax HaJindme
I'IpaBOMO‘-IVIVI BJlageHuns, rnoJsib30BaHUA N pacrnopdaXxeHnda nMmywectsomM AaaetT N TeM U
OPYIrnmMM TaKylo CTerneHb obocobneHHoOCTN, KOTOpOIZ OOCTaTO4YHO ON1A NMPMN3HaHWA OaHHOIo
O6pa3OBaHI/IFI opnandyecknMm JnLuomMm.

CamocTosTesNlbHas rpa)k[laHCKO-NpaBoBasi OTBETCTBEHHOCTb IOPUANYECKOro nLa.
J[laHHOEe CBOWCTBO perjiaMeHTUPOBaHO CTaTbel 56 Mpa)kJaHCKOro Koaekca u
noApa3yMeBaeT, YTO YY4ACTHUKUN NN CODCTBEHHUKM UMYLLIECTBA IOPUANYECKOro nLa He
O0TBEYaloT No ero obs3aTenbCTBAM, a lOPUANYECKOE NNLI0 HE OTBEYAET MO
06a3aTeNbCTBAM NEPBbLIX.

BbiCTynneHne lopnanyeckoro n1ua B rpa>kgaHckoMm obopoTe OT CBOEro MMeHN - elle
O[HO ero CBOMCTBO. OTO CBOMNCTBO O3HA4YaeT BO3MOXKHOCTb IOPUANYECKOro anua OT
CBOEro MMmeHu npuobpeTtaTb 1 OCYLLECTBATb FPa’kAaHCKME NpaBa U HECTH
0683aHHOCTN, a Tak>Xe BbICTyNaTb UCTLIOM N OTBETYUKOM B Cye. A 3TO Kak pa3 u
ABNAETCA NTOMOBbIM MPU3HAKOM IOPNONYECKOro INLa U, O4HOBPEMEHHO, Lefblo, paan
KOTOpPOW OHO COo3OaeTcs.

YynTbiBasi BCE NepeyncieHHoe Bblllie, MOXXHO OXapaKTepu3oBaTb PUANYECKOE NNLO KakK
NMPU3HaHHYIO FOCYIapCTBOM B KayecTBe cybbekTa NpaBa OpraHu3auunio, KoTopas numeeTt
B COOCTBEHHOCTU, XO3ANCTBEHHOM BEAEHUM UJIN ONMEPATUBHOM YMNPaBIEHUM
o6ocobneHHoe MMYLLLeCTBO, CAMOCTOATE/IbHO OTBEYAET 3TUM UMYLLLECTBOM MO CBOUM
06a3aTenbCTBAM, MOXXET OT CBOEro MMeHN NpuobpeTaTb M OCYLLECTBATb
NMYLLLECTBEHHbIE U JINYHbIE HEMMYLLIECTBEHHbIE MpaBa, HeCT 0683aHHOCTU, BbIThb
NCTLLOM N OTBETYMKOM B cype. [1]

2. MpaBocNoCoOHOCTL (NPaBOCYOBLEKTHOCTD)
IOpUANYEeCcKoro nmua

B oT/An4me oT Taknx CybbeKTOB rpakAaHCKMX NPaBOOTHOLLEHNN, KaK rpa>kaaHe,
topngnyeckoe nmuo obnapaet obwen (MM yHMBepCasbHON - Npearnonaratowen
BO3MOXXHOCTb A1 CybbekTa npaBa nMeTb ntobble npaBa n 06s3aHHOCTU, HeOBXoANMbIe
018 ocylecTBneHmsa Nobbix BUAOB AeATEeNbHOCTM) U CreumanbHOW NpaBoCnocobHOCTbIO,
npennonaratowen Haam4ne y iopuanyeckoro anmua Nnlb Takux npas 1 ob6sa3aHHOCTEN,
KOTOPble COOTBETCTBYIOT LI€/IAM €ro AesTe/IbHOCTU N NPSAMO 3a)MKCUPOBaHbI B €ro
yypeaunTesibHbIX JOKYMEHTaX.



MOCKOJIbKY IOPUANYECKOe NNLI0 ABAAETCA YYAaCTHUKOM UMYLLLECTBEHHbIX U JINYHbIX
HEeMMYLLECTBEHHbIX MPAaBOOTHOLLEHWIA, OHO HaZleNeHO rPaXKAaHCKOW
NPaBOCNOCOOHOCTLI0. B 60JIbLUNHCTBE CAly4YaeB yuypeanTensamMmm iopuandeckux auL
BbICTYNalT pm3nyeckme nmua. OgHako nNpaBoCnoCobHOCTb PUANYECKNX L
3HAYUTESIbHO OT/IMYAETCS OT NPABOCMOCOBHOCTY NNL, pU3nyecknx. Ecnm
NPaBOCNOCOOHOCTb (PU3NYECKOrO JINLLa BO3HMKAET C MOMEHTA €ro poXKAeHus, a
J1eecnocobHOCTb B NOJIHOM 06beMe HacTynaeT Mo AOCTUXKEHUN COBEpPLLUEHHONETUs, To Y
IOPMANYECKOr0 INLLIA MPaBOCNOCOOHOCTb 1 AeecnocobHOCTb HACTYMaloT O4HOBPEMEHHO -
C MOMEHTA ero rocyapCTBEeHHON PErncTpaLmm u NpeKkpaLlaeTcs B MOMEHT UCK/IOYEHUS
€ro N3 eMHOro rocy4apCcTBEHHOr0 peecTpa pPUANYECcKX anL.[2]

ObbeM NpaBoCNOCOBHOCTU OPNONYECKOro LA onpeaensaeTcs He TO/IbKO ee obLwmnm nnum
crneynasnbHbIM XapakTepoM. Hanpumep, HEKOTOpbIE BUAbI A€ATENbHOCTH
ocyLlecTBAsAOTCA cBOBOAHO, a Apyrve TpebytoT nosly4eHnsa oT rocyfapcTaa
cneuvanbHbIX paspeweHnn (nmueH3unin). NpaBo Ha 3aHATME TaKoW OeATeNIbHOCTbIO
BO3HMKAET TONbKO Yy inua, NoJy4YMBLUEro JIMLEH3MIO B YCTAaHOBJIEHHOM nopsaake. Kpome
TOro, 3aKOHOM MOryT 6bITb YCTaHOBJIEHbI CMeLnaibHble OrpaHnyeHus
NpaBoCcnocobHOCTN ANSA OTAE/IbHbIX BUAOB lopnanydeckmx nmy. OCHoBaHUAMU
OrpaHMYeHNs NPaBOCNOCOBHOCTUN ABNAIOTCS:

e OrpaHmn4eHnsa No 3aKOHYy;

e Hann4yume cneynanbHOW NNUEH3NN O HEKOTOPbLIX BUAOB AEATENIbHOCTH;

e CaMo opuanyeckoe nnuo orpaHnymBaeT cebs (Luenu oeaTesnbHOCTU YCTaHOBMEHLI B
ycTase).

MpaBoCnoCObHOCTb PNONYECKMX NNL, NMpeanosiaraeTcsa orpaHnyeHHon (ueneson), nbo
lopuanyeckoe nnuo rno obuwemy npasBusly MOXKET MMETb TOJIbKO Takue rpakaaHcKkue
rnpaBa, KOTOpble COOTBETCTBYIOT onpeesieHHbIM 3aKOHOM U (M1n) y4ypeanTesibHbIMMN
OOKYMEeHTaMun LensM ero 0eaTesibHOCTU, U COOTBETCTBEHHO MOXXET HeCTU JINLWb
CBSiI3aHHbIE C 3TON AeATeNbHOCTbIo 06A3aHHOCTM (N.1 cT.49 K).

Takune orpaHNUYeHNs BbI3BaHbl TEM, YTO CaMU opuanYeckue nuua obbliYHO co3pgatoTca ans
AOCTVXXKEHWNA BMOJIHE KOHKPETHbIX Liefniel, onpenesieHHbIX X y4peauTensimMmu, a notomy
HEe MOryT MCMOJ/Ib30BaTb CBOKO CaAMOCTOATE/IbHYO NPaBoOCyObeEKTHOCTb B MPOTMBOPEYNU C
3TMMK uensmui3]. Hanpumep, rocyfapCTBEHHbIE YUYpeXXAeHNs NN o6 ecTBEHHbIE
opraHmM3aummn He OO0JIKHblI UMETb LUNPOKNX BO3MOXXHOCTEN A5t 3aHATUS KOMMeEPYeCKomn
[eATeNbHOCTbIO, MOCKOJIbKY OHM CO34aBasINCb A8 AOCTUXKEHUA COBCEM APYrUX Liesen.
Kpome Toro, HeKoTopble rpakaaHckue npasa 1 0653aHHOCTU MO CaMOW CBOEN CyTU
MOryT NpUHaAiexxaTb JNb PU3NYECKNUM, HO HE IOPUANYECKUM JINLIAM.



BMecTe ¢ TeM B yCNIOBUAX PbIHOYHOM OpraHn3aunMm Xo39MCTBa LieieBble OrpaHNYeHns
MpPaBoCNoCObHOCTN OPNANYECKMX NNL, OTPULIATENIbHO CKa3bIBAOTCA Ha AEATENbHOCTMU
KOMMEpPYEeCKNX opraHu3saunin, 3actaBngasa ux ydpeautenen (y4aCTHUKOB) U3MEHSATb U
rnepeperncTpupoBaTb yypeanTesbHble AOKYMEHTbI MPU Ka)K40oM, MHOrga LaXke He O4YeHb
CYLLECTBEHHOM, U3MEHEHUWN XapaKTepa AesaTeNbHOCTN CO34aHHON MMN OpraHmn3aynm
(Hanpumep, Npu BCTYNJIEHNUN €€ BO BHELUHEIKOHOMMNYECKUA 060pOT Uan nNpn pasBuTum B
ee paMKax OOMOJIHUTESIbHbIX, "HENPOPUIbHLIX" BULOB AEATENbHOCTHN).

Hosbin K, cnegys obwimmMm COBPEMEHHBLIM TEHOEHUNAM PA3BUTUSA FPaXKAAHCKOIo
3aKOHO4aTeNbCTBa, 3aKpenwusl NoYTU 3a BCEMU KOMMepYeCKUMN OpraHn3aumnsamMum
CNoCObHOCTb MMEeTb rpaXKAaHCKMe npaBa N HEeCTU rpakgaHckue oba3aHHOCTH,
HeobxoauMble AN oCyLecTBAeHUS NobbiX, HE 3anpeLleHHbIX 3aKOHOM, BUO0B
neaTenbHOCTKU, T.e. 06yt NpaBoCcnoCcobHOCTbL[4]. ICKOYEHME B 3TOM OTHOLLEHUN
COCTaBAAOT YHUTapPHbIe NpeanpusaTmns - He cO6CTBEHHUKN (MOCKOIbKY OHM CO34at0TCA
COBCTBEHHMKaMM ONs CTPOro onpenesieHHbIX Lenen), a Takke HeKoTopble gpyrue
opraHm3aummn, onasa KoTopbIX CneynasbHas NpPaBocnocobHOCTbL onpeaeneHa 3aKOHOM C
Lesblo NX CoCpenoToYeHns Nb Ha 04HOM, CNeunasibHOM BUAE KOMMEPYEeCKoun
0eAaTesnbHOCTU, K TOMY Xe JINLUEH3NPOBAHHOM, T.e. O0MNYyCKaeMoM no ocobomy
pa3peweHunto NnybanyHom snactu (Hanpumep, 6aHKM N CTpaxoBble KOMMaHUN).

HeobxoOoMmMo 0TMETUTb, YTO OCYyLLEeCTBIEHME TEX BUAOB NpeanpuHMMaTenbCTBa, AN
KoTopbiXx TpebyeTcsa cneymanbHOe pa3pelleHme rocygapcrea (MMUeH3nsa), BO3MOXXHO
JINWb C MOMEHTA ero NoJly4eHus U A0 UCTeYEeHUs CPoKa ero AeNCTBUS[5] U B 3TOM
CMbIC/1e He 3aBUCUT OT HaM4ymnsa UamM OoTCYTCTBUS COOTBETCTBYIOLLEN 3aNnCK B
yypeaunTesibHbIX JOKYMEHTax iopuanyeckoro nmua. NostomMmy KoOMMep4ecKon
OpraHv3aumm He MOXKeT ObiTb OTKa3aHO B BblAa4ye COOTBETCTBYIOLLEN NNLEH3UN TONbLKO
Ha TOM OCHOBAHWW, YTO AAHHbIA BUA AeATENbHOCTM He NpefyCMOTPEH ee
yypeanTenbHbIMN OOKYMeHTaMu. [epedyeHb MNLEH3NPYEMbIX BUOOB AeATENbHOCTH
[OJDKEH onpenenaTbCa penepabHbiM 3aKOHOM. BMecTe ¢ TeM rocygapcTBEHHOe
NNLUEH3NPOBAHNE OTAENbHbIX BUAOB AEATENIbHOCTM 03HAYaeT, YTO KOMMepYeckme
OpraHvsaummn, He MMetoLLne COOTBETCTBYIOLWEN NNLIEH3MN, HE BMPaBe 3aHMMaTbCA TaKoW
NEeATENbHOCTbIO, U MOTOMY TakKXXe MOXXHO FroBOPUTb 06 N3BECTHOM OrpaHUYeHNN
coaep>xaHus nx obuwen nNnpaBocrnocobHOCTN.

PaszymeeTcs, yypeanTtenm KoMMepyeCcKon opraHmnsaLnm Bripase YCTaHOBUTbL NepeyeHb
BUAOB OeATe/IbHOCTU, KOTOPbIMU TOJIbKO N MOXXeT 3aHMMaTbCA CO34aBaeMoe MU
opuanyeckoe iMuo, N NPsIMo UCKIKYNTb 019 HEr0 BO3MOXXHOCTb OCYLLEeCTBJIeHUS
oTAesIbHbIX BUAOB AeSATeNIbHOCTU. Takoe "caMoorpaHuveHue" npaBocrnocobHocTn byaoeTt
NMEeTb CUNY N ONs TPETbUX UL, - APYrnX y4acTHUKOB 060poTa, HO Wb B TOM CJly4ae,



Korga OHW 3Hasn UM O0JKHbI 6blKM 3HaTb 0 HeM[6]. MIHaye roeBops, Takas
KOMMepYeckas opraHmsaumsa cama A0J1>KHA OMoBeLlaTbh CBOMX KOHTPareHToB 06
NMEILLINXCA Y Hee orpaHnYeHnsxX NpaBoCcrnocobHOCTH.

ONnsa opnonyeckmnx nnL, COXpaHALWMX LeneByo NpaBoCcrnocobHOCTbL NO NpsMoMy
YKa3aHUIO 3aKOHa (HEKOMMEPYECKMX OpraHn3aunin, YyHUTapHbIX npeanpuatmnm, 6aHKoB U
CTPaxoBbIX KOMMaHWUN), BO3MO>XXHO COBEpPLUEHNE NN TaKNX OENCTBUN (COeNoK),
KOTOpble COOTBETCTBYIOT YCTAHOBJIEHHbIM YY4peanTeNbHbIMU AOKYMEeHTaMu Lensam
neatenbHocTU. CneynanbHOro OnoBeLeHNa KOHTpareHToB 06 aToM He TpebyeTtca (nbo
3HaHVe NMUN 0EeNCTBYIOLLLEero 3aKoHa npegnosiaraeTcd), a N0OTOMYy CAENKN, BbiIXogsAume 3a
yKa3aHHble npeaenbl, CHATAOTCA HNYTOXKHBbIMW BHE 3aBUCUMOCTM OT TOr0, 3HaN JIN OHN
0 TaKuX orpaHmnyeHunsax (cT.168 k).

MpekpaleHne NpaBoCcrnocobHOCTU PUANYECKOr0 LA HAacTynaeT:

B MOMEHT 3aBepLUeHns ero JMKBUAALUN - B MOMEHT BHECEHUSA 3annucu B EQMHBLIN
roCyapCTBEHHbI peecTp IpUANYecKnx nuu;

Mo ncteyeHnn cpoka OEeNCTBUA NNLUEH3UN. [7]

3. OpraHbl opuamyeckoro nuua. Buabl opraHoB

MprnobpeTeHne n, B KAKON-TO CTEMeHN, oCcyLLecTBNeHne npaB n ob6a3aHHOCTEN
peanin3yeTcsa Yepes opraH lpuanyeckoro nnmua (e4UHONUYHbIN OpraH) Uav rpynnbl Jauy,
(konnervanbHbIM OpraH), NPeacTaBAALWNX MHTEPECH! LPUANYECKOro nmua B
OTHOLUEHMAX C Apyrumm cybbekTamMmm npasa. KonnervasbHble opraHbl 06a3aTesnibHO
CO3[al0TCA B KOPMNOPATUBHLIX IOPUANYECKMX MLLAX, MOCTPOEHHbIX Ha HaYaslaxX YJeHCTBa
(ToBapuwecTBax 1 obuiecTBax, KoonepaTmBax, 00 ECTBEHHbLIX OpraHM3aumnsax,
accoumnaumax n cotosax). Beiclumm opraHom 3gech Bcerga siBnsietcsa obuiee cobpaHmne mx
y4acCTHUKOB. B cooTBeTCTBUN CO cTaTben 53 Npa)kgaHCKoro Kogekca MMeHHO 4yepes
CBOM OpraHbl lopnanyeckoe nuuo npuobpeTtaeT rpakaaHCKMe npasa U NpMHUMaeT
ob6sa3aHHOCTW. [TO3TOMY OENCTBMA OpraHa pacCMaTPUBAOTCS KakK 4ENCTBUSA CaMoro
topuaAnNYecKoro auua.

FOpnanyeckume nmua MOryT UMeTb KaK OOWH OopraH (HanpuMep, OUPEKTOp, NpaBJieHne),
TaK N HECKOJIbKO OOHOBPEMEHHO (HanpuMep, OUPEKTOP U ANPEKLUUNS, NPaBJ/iIeEHNE U
npeacenatenb NpaBaeHUs), NpMUYeM OHN MOTyT BbITb U e 4UHONNYHBIMUN, U
KonnernanbHbiMu. OpraHbl MOryT 60O Ha3HavyaTbCA (€CN Y IOPULNYECKOro nua OANH



yypeauTens), nnbo n3bupatbCa (€Cnm y4aCTHUKOB UKW y4YpegnTesnen HeCKONbLKOo). B
TOXe BpeMs4, rpa>KgaHckue rnpasa U 06493aHHOCTU ANS OPUANYECKUX NnL MOryT
npuobpeTaTb UX NpeacTaBuTenn, 4eNCcTByOLWMEe Ha OCHOBE JOBEPEHHOCTHN, BblAaBaeMomn
opraHamu ropnanyeckux numu.

CocTaB, Nopsaok obpa3oBaHUA OPraHoB, a TakXXe pacnpenesieHne KOMNEeTEHLNN Mexay
HMMW 3aBUCAT OT OPraHU3aLUMOHHO-NMPaBOBOMN POPMbI OPUANYECKOr0 N U
onpeaensitoTCs 3aKOHOM U y4YpeaAnTesbHbIMU OOKYMEHTaMU puanyeckoro amua. OHU He
MOryT pacCMaTpMBaTLCS Kak CaMOCTOsITE/IbHble CYObEKTbI FrparkAaHCKUX
NMPaBOOTHOLUEHUI N ABAAIOTCS YaCTblO IOPUANYECKOro L. [8]

Mo obLieMy npaBuy, LPUANYECKoe N1MLUO0 MMeeT [iBa OopraHa: opraH, obbeanHsaoLWmin
yypeaguTenen opuandeckoro JnLa, a TakXXe UCMOoNHUTENbHbIN opraH[9]. B Fpa>kaaHCKoOM
KOZleKCe 3TU OpraHbl MMEHYIOTCSH COOTBETCTBEHHO BbICLLUUM U UCMOJIHUTESIbHBIM OPraHoOM
yripaBieHus.

3ajadva BbICLLUEro opraHa ynpasJieHUs 3ak/to4aeTca B GopMUpOBaHNM BOJA
IOPUANYECKOrO SInLia NoO OCHOBHbIM BOMNpPOCaM OeATesIbHOCTU, OTHECEHHbIM K
KOMMeTeHUMn Takoro opraHa. OCHoOBHasa PyHKLMSA BbICLLUEro opraHa ynpassieHus
HEKOMMEpPYECKON OpraHm3aynm coctonT B obecnevyeHnn cobnogeHns HeKOMMepP4eCcKomn
opraHu3aumen uenemn, B UHTepecax KOTOpbIX OHa bblsla co3gaHa.

NcnonHuTenbHbIN OpraH ocywecTBJideT BOJIIO OPpNANYECKOro Jinla, BbiIPpa>XeHHYIO B
peweHndax yqpeul/ITeneVl, npun segeHnnm Tekywmnx gen ropnanyeckoro Jumua.

TpeTbMM OpraHoM ynpaB/IEHUA LOPUANYECKOrO MLa, NPeayCMOTPEHHbIM
3aKOHOAATEeNIbCTBOM SIBJISeTCS HabntoaaTeIbHbIN COBET, CO3AaHNE KOTOPOro sIB/ISIETCS
06a3aTesNbHbIM A1 MPOU3BOACTBEHHOIr0 KOoNnepaTnBa 1 akLMOHepHOro obuiecTsa
4yucaom yneHoB Hbonee nATugecaTu. [10] CoBeT AMPEKTOPOB, HablogaTeNbHbIN COBET
pellaeT BONpoChl 06L1ero pykoBoACTBa AeATENbHOCTbIO OpMANYECKOro NuLa,
OCYLLECTBASIET KOHTPOJIb 3@ AESATESIbHOCTbIO MCMOJIHUTENIbHOr0 OpraHa.

CobnoageHne opraHamMmun ropngmn4eckoro anua CBOEN KoOMMeTeHLuuu, onpe,u,eneHHO|7| B
cooTBEeTCTBMN C 3aKOHOM, NHbIMWU MPaBOBbIMN aKTaMN N y4peonTesZibHbIMAN OJOKYMEHTaMN,
ABnAeTCa HeobxoaUMbIM ycnosuem ana rnpnsHaHmA NEencTBUTENbHOCTN CAEN0K
ropngn4eckoro anua.

BMecTe ¢ TeM, B ycTaBe 0b6LlecTBa MOXET COAepPKaTbCs NCHEPMbIBAIOLWMA CNMCOK BUAOB
NessTeNnbHOCTU, KOTOPbIM COOTBETCTBYOLLEE 06LLECTBO BNpaBe 3aHMMATbLCA. B 3ToOM
c/ly4yae caiefniku, CoBepLUeHHble 06LEeCcTBOM B MPOTUBOPEYNM C LIeNIIMU AeATeNbHOCTH,



ABNAKOTCA OCNMOPUNMbIMU NN MOTYT ObITb NMpM3HaHbl Cya0M HenencTBUTENbHbIMN. [11]

CornacHo n.2 cT.53 'K PO, B NnpefyCMOTPEHHbIX 3aKOHOM CJly4asX opugn4eckoe nmuo
MOXXeT npunobpeTaTb rpa>kgaHCKMe npaBa U NPUHNUMaTb Ha cebs rpa>kgaHckme
0643aHHOCTN Yepe3 CBOUX YHAaCTHUKOB. Mpn 3TOM nMetTCcs B BUAY YHaCTHUKM NOJSIHOIO
TOoBapuuiecTBa U ToBapuulecTBa Ha Bepe, KOTOpPble MOryT BbICTyMaTb OT UMEHU
topmnanyeckoro nnuya 6e3 noBepeHHOCTU[12].

4. HamMeHOBaHMe U MeCTO HaXo)XXaeHus
Iopuan4YecKoro aumua

Kak y>xe 0TMe4YasloCb BblllEe, MPaBOCYObEKTHOCTbL TECHO CBA3aHa C MpU3HakKaMu,
WHOAVBNAOYANN3MPYIOLWMMN KOHKPETHOro cybbekTa npasa. B cnyyae ¢ opngnyeckmumm
nMuamMmn, NHONBUAYaNMN3NPYIOLWLMMK ero NpM3HakamMmm aBsSIeTCS ero MeCTOHaxXoXAeHMe U
HanMeHOoBaHWMe.

MecTo HaXoXXaeHn4d ropngn4yeckoro Jinda, Kak rnpaBujo, ornpeagendeTtcd MectoMm ero
rocyapCTBEHHOW perncTpaunn[ii] (ecnm B yypeauTesbHbIX 4OKYMEHTaXx lopnanyeckoro
Jnua He yCTaHOBJ1EHO |/|Hoe). Orlpeu,eneHme TOYHOIo MeCTa HaxoXXgeHumsa opnagn4eckoro
L@ BaXkHO A1 NPaBUJIbHOIMO MPUMEHEHUSA K HEMY aKTOB MECTHbIX OPraHOB BJlacTw,
npeabsaBAeHNS NCKOB, UCMOJIHEHUS B OTHOLLEHUN Hero 06a3aTeNbCTB U peLlleHns
MHO>XeCTBa APYrunx Bonpocos. 1o 3ToOMy MeCTy eMy HanpaBnalTCA pa3indHbie
OOKYMEHTbI, B TOM 4Yucie Cy,EI,e6HbIe noBeCcTKUn, n onpepnendetTcd Mecto NMCNoJIHEHNA
HEKOTOPbIX obsA3aTenbCTB. B CMOPHbIX CJyHadaX MeCTO HaxXOoXXAEeEHNA lopnagn4yecKoro Jimua
MOXET ornpenenAaTbCsq no MeCty HaxoxXageHmsa ero opraHoB.

HanmMmeHoBaHue topnamnyeckoro nmua obasaTtesibHO LO/HDKHO BKAOYaTb B cebs yKasaHmne
Ha ero opraHu3aLMOHHO-MNpaBoBYy0 POopMy. Bce HeKOMMepyeckune, a TakXXe HeKoTopble
KOMMep4yecKune opraHmnsaumm O/HKHbI BKJKOYaTb B CBOE Ha3BaHMe TakKXXe yKa3aHue Ha
XapakTep AeAaTeNbHOCTU. MOXKHO TakXXe YNoOMAHYTb TakKoe NoHATUe, Kak pupma. dmpma
nnu pupMeHHoe HauMeHOBaHMe SABJIIeTCA Ha3BaHMEM KOMMeEpPYeCKOon opraHm3aumm -
JINYHOE HenMyLLeCTBEeHHOe NMpPaBO KOMMePYeCKon opraHn3aummn, HeoTAesIMMO OT CaMOoWn
OopraHm3aumnn U MOXXET OTHYXAAaTbCH TOJIbKO BMecTe C Hell. KomMmepyeckune
opraHusauun obasaHbl UMeTb PUPMEHHbIE HAaUMeHoBaHUA (pupmy), Hanpumep AO
"ABTOBA3"; 06L1eCTBO C OrpaHNU4YeHHON OTBETCTBEHHOCTbLIO "KpacaBTocepBuc';
Toproebin oM "CMUPHOB U CbIHOBbLA", NOJIHOE TOBapuULLEeCTBO. DpMeHHoe
HauMeHOBaHMe perncTpupyeTcs BMecTe C perucrtpaumen camoro lopuan4yeckoro nuua



nyTem BHECEHUS OaHHbIX O MPMe B COOTBETCTBYIOLLNA peecTp Ipuanyecknx aud.
MpaBo Ha PUPMY ABASETCS JIMYHBbIM NPaABOM N MMeeT abCONMOTHLIN (MCKIIOYUTENbHbIN)
XapakTep.

OpraHusauws, 3apernctpupoBaBLllas PUpMeHHoOe HanMeHoBaHWe, NnoJsiy4aeT
NCKJTIOYMTESIbHYIO0 BO3MOXXHOCTb €ro UCrnoJsib30BaHuA 1 Bripase TpeboBaTb NpekpalleHns
HernpaBoMepHOro (bes ee cornacmsa) NCNosib30BaHUA TaKOro HaMMeHOBaHNA APYruMNn
IOPUONYECKUMMN JTNLLAMU U BO3MELLEHUS MPUYNHEHHbIX 3TUM ybbITKOB (N.4 cT.54 K).
drpMeHHOe HanMeHOBaHMe OXBaTbiBaeT N YKa3aHMe Ha opraHn3aunoHHO-NPaBoOBYIO
dopmMy opnanHeckoro nmua, No3ToMy UCMoJsib30BaHME COOTBETCTBYOLEro obo3HavyeHns
C YKa3aHneM NHOM opraHn3aLMoHHO-NPaBoBON (POPMbI He cliefyeT CHUTaTh
HapyLleHneM npasa Ha pupMy (Hanpumep, HaiM4me B peecTpe pugnydecknx nuy AO3T
"CHeXunHka" He npenaTtcTeyeT peructpaymm B Hem OO0 "CHeXUnHKa", MoCKOoJIbKY
KaXXgas U3 3TUX OpraHm3aunm nmeeT npaBo Ha COBCTBEHHYIO hmnpmy) [14].

5. dunmansl n npeacraBuTeNIbCTBA

KOpunanyeckoe nnuo MoOXeT UCMbITbIBaTb MOTPEOHOCTbL B MOCTOSAHHOM COBEPLUEHNN
Kakux-nnbo 0encTemi 3a npegenamMmm CBoero OCHOBHOrro MecTa HaxoXxaeHus. C aTon
LLeNblo OHO BrpaBe co34aThb B APYroM MecTe cBoe obocobneHHoe nogpasgesieHne B Buge
npeacTtaBuTenbCTBa WM hunmnanalisl. NpeacrtaBnTesnbCTBO CO34aeTCA ANA
npeacTaBieHUsa N 3alWNTbl MHTEPECOB IPUANYECKOro nua, T.e. C Lesibio MOCTOAHHOI 0
coBepLUeHnsa o8 Hero onpeaesieHHbIX opungndecknx genctemm (n.1 ct.55 rK),
Hanpumep, B LLEHTPE TOro UM UHOIMo pernoHa. ®nnvan co3gaeTcs Aasa OCyLeCcTBAEHUS
BCEX UM onpenesieHHON YacTu PYHKUUIA (Lenen) opnan4eckoro amua, BkaYasa n uenum
npencrtasuTenbcTsa (N.2 c1.55 MK). Apyrumun cnosamm, uanan 3aHUMAETCs TON Xe
0eAaTeNlbHOCTbIO, YTO U CO3aaBLIee ero pmnamnyeckoe anLo, Ho OGJHOBPEMEHHO MOXET
OCYLLeCTBNATb U PYHKLUN ero npeacTtaBuTesibCTBa. B 3TOM poan MOXeT BbICTyMNaThb,
Hanpumep, OTAENbHO PACMNOJZIOXKEHHbIN LLEX WX MHOE NMPON3BOACTBO, oTAesieHne baHKa
n T.n. duananamm nHoraa MoryT CTaHOBUTLCA U BMOJIHE CaMOCTOSATE NIbHbIE B
3KOHOMUYECKOM NI B CTPYKTYPHOM CMbIC/IE€ OpraHu3aunmn, ecnm nx ydypeguTesns -
lopuanYeckKoe N0 cHUTaeT HeOBXOAMMbIM COXPAaHUTb MOJIHbIA KOHTPOJIb (MU MOJIHYIO
OTBETCTBEHHOCTb) 3a UX AeATeNIbHOCTbIO.

Co3paBlune NpeacTaBUTeNbCTBO UAN puUnan lpuanyeckme nuua nepenarnT UM
HEKOTOpOoe NMYLLECTBO (0653aTeNIbHO YKa3biBasi 06 3TOM B CBOUX Y4YpeaAnTesbHbIX
JOKYMEHTaXx) 1 yTBEep)XAaloT MOJSIOXKEHMS, onpeaensolme coagep)XxaHme 1 nopsanok mx



neatesnbHOCTU. O4HAKO 3TO MMYLLLECTBO OCTAaeTCsa NpMHagiexxawmm co3gaBllemMy nx
lopuanyeckomy nmuy. Beab npencraBuTensCcTBa U punmansl asnatoTca 06ocobneHHbIMU
noapasfesieHnsa MM, T.e. YacTAMM CO34aBLUNX UX LOpUANYECKNX nuu. He byaoy4n
CaMOCTOATEeNbHbIMU LPUANYECKUMN NNLAMU, OHUN HE MOTYT MMETb COBCTBEHHOIO
nMyLlecTBa 1, cnegoBaTeNlbHO, HE B COCTOSIHUM CaMW Y4acTBOBaTb B FPa>kJaHCKOM
obopoTe[16]. B cBOIO o4epenb, OTCYTCTBUE Y HUX FPaKgaHCKON NPaBoCyObEKTHOCTH
nMuaeT ux eENCTBUSA IPUANYECKOro (Frpa)Ka4aHCKO-MpaBoBOro) 3Ha4YeHus.

Onsa ocywecTB/ieHUsA NpeacTaBUTENIbCKUX N NHBbIX IOPUANYECKNX PYHKLUNA OT NMEHN
IOPUOANYECKOro Mua nocsegHee OO0JIKHO BblAaTb LOBEPEHHOCTb Ha3Ha4YeHHOMY UM
pykKoBoOoUTENO (ONPEKTOPY) CBOEro npeactaBnTenbCcTBa nan punmana (a63.2 ct.55 rK),
T.€. KOHKPETHOMY (hM3N4YeCKOMY nunuy (MOCKObKY BblAaTb LOBEPEHHOCTb CBOEMY
rnogpasfesieHnto, Ha4vye roBops, BCTYMNMUTb C HAM B FPa>K4aHCKO-MpaBOBble OTHOLLEHUS
npeacTaBuTeNIbCTBa HEBO3MOXKHO M3-3a OTCYTCTBUSA Y HEro rpa><4aHCKOW
npaBocybbeKTHOCTU[17]. PykoBoanTeNb NpeacTaBnTeNbLCTBa UK puamana Ha
OCHOBaHUWM BblAaHHOW eMy OOBEPEHHOCTN AENCTBYET OT UMEHU U B MHTepecax
topunanyeckoro nmua (a He "oT umMeHn" hunnana nanm NpeacTaBUTeNbLCTBA).

MocKoNbKY pykoBoAUTEb duamnasia unm rnpencrtaBuTesNbCTBa He ABIAETCA OpraHoOM
IOPUANYECKOro imuya, ero noJIHOMo4Yunsa Ha BbICTYIMJIEHNE OT MMEHU OpraHmsaunm He
MOrYyT OCHOBbIBATbCS Ha YKa3aHUAX, COAEPXKaLLNXCA B MOJIOXKEHUN O hunmane nnm
npencraBuTenscTee b0 B ydpeanTenbHbIX JOKYMEHTAX IOPUANYECKOro Nnua. XoTs
cynebHaa n apbutparkHasa NnpakTuka v AonyckaeT OeNCTBUTENbHOCTb AOroBOpa,
3aKJIlDYEHHOr 0 pykosoauTenem chunmana (NpencraBuTensLCTBa)"oT UMeHU unnana”,
npu HaAN4YUM "NOSIHOMOYMN OT IPUANYECKOro Nnua", "Bblpa>KeHHbIX B MOJIOXKEHUN O
dunmnane n B poBepeHHocTn" (a63.3 nN.20 nocTtaHoBNeHnA NneHyma BepxosHoro Cyaga P®
n NMneHyma Boicwero ApbutpaxHoro Cyaa PO o1 1 nona 1996 r), ¢ 5TMM HEBO3MOXXHO
cornacuTbCA. Henb3Aa 3aKN04YNTL COENKY 018 PpULANYeCKOoro anua H1 "oT uMeHn" ero
HernpaBoCybbLEKTHOro nogpasaesieHns, HU Npu OTCYTCTBUN LO/TKHbIM 0bpa3oMm
0hOpPMNIEHHbBIX MNOJIHOMOYUA.

6. BosHMKHOBeHue (co3paHue) lopManyeckKkoro amua

KOpuanyeckme nuua Co3a4aloTCa Mo Bosie UX yypeauTenen, 04Hako rocy1apcTBo B
NHTEepecax BCeX Y4aCTHUKOB UMYLLIECTBEHHOIrO 060pOTa KOHTPONMPYET 3aKOHHOCTb UX
co3paHus. OTcioga - TpeboBaHne ob6si3aTeNbHOM FOCYAPCTBEHHOW permcTpaumnm
topruaNYEeCKUX L.



B KayecTBe y4pegutenen lopuan4deckoro amua MoryT BbICTyNaTb X NepBOHaYasibHbIe
YYACTHUMKM - YNeHbl (B X039MCTBEHHbIX oblecTBax N ToBapulecTBax, KoonepaTmeax,
accoumnaumax, obLecTBEHHbIX U PESINTNO3HbIX opraHn3aunsax) nmnbo cobcTBeHHNK KX
NMYLLLECTBa UM YNOJHOMOYEHHbIN UM OpraH (Npn CO34aHNN YHUTAPHbIX NPeanpUuAaTUn 1
yYpeXAEHNN), @ TaKXe NHble NNLA, BHOCALLME B HUX UMYLLLECTBEHHbIE BK1abl, XOTSH U
He NpUHUMaKLWKMe 3aTeEM HEMOCPEeACTBEHHOI O y4acCTuNsa B UX AEATENbHOCTU (y4ypeanTtenu
oHpoB) [18].

FOpnonyeckune nmua, B 3aBUCMMOCTU OT XapakKTepa y4acTusa rocyaapCTBEeHHbIX OpraHoB
B UX pernctpaunnm, mMmoryT ObITb O6pa3OBaHbI HeCKOIbKMMK criocobamum:

P83peLIJI/ITEJ'IbHI:>II7I nopaaok O6paBOBaHI/IF| ropnandyeckoro Jimda rnpeanrnosjiaraeT, 4To
co3gaHne opraHnMsaunn paspeweHo TeMm UWinm NHbIM KOMMNEeTeHTHbIM OPraHomMm;,

HopMaTUBHO-SBOYHbLIN NMOPSAAOK CO3AaHNSA lOPUANYECKOro nnua He TpebyeT cornacus
KaKNX-Nnbo TpeTbux NnL, BKJOYas rocy4apCTBEHHbIE OpraHbl. PerncTpaLmnoHHbIN opraH
JINLLb NPOBEPSIET COOTBETCTBUE 3aKOHY YYpeaAnTesbHbIX NOKYMEHTOB OpraHmM3aunm un
cobnoaeHne nopsigka ee obpaszoBaHus. [aHHbIN MopsAoK o6pa3oBaHUS OPUANYECKMX
nuu, seBnsieTcs Hambonee pacnpocTpaHEHHbIM Kak B Poccuun, Tak 1 3a pybexxom;

PacnopsanTesibHbIA (ABOYHbIN) NOPALOK XapakTepeH TeM, YTO opuanveckoe nnLo
BO3HMKAET Ha OCHOBE OAHOM0 NNLWb pPacnopsXXeHns ydpeantens, He Tpebys
crneymanbHOW rocygapcTteeHHom pernctpaumm. OgHako ctaTtbd 51 gencTeyowero B
HacToAWMN MOMeHT Mpa)kgaHCcKoro Kogekca He npegycMaTpmBaeT HUKAKUX
NCKJTI0YEeHUA N3 obLiero npasuia o He0O6Xo0AMMOCTU roCyAapCTBEHHOW peructpaunm
topnanyeckux nuu. NosToMy MOXHO CHUTaTb, YTO Cenvac Takom NopsAOoK perncTpauunm
IOPULANYECKUX UL, HE NPUMEHSAETCA.

Hapsny c 3akoHO4aTeNbCTBOM, MPaBOBOM OCHOBOW AesTesibHOCTM Nntoboro
IOPUANYECKOro nua ABAAITCA ero ydypeauTesibHble LOKYMeHThl. 118 pa3nnyHbiX BUOOB
IOPUONYECKUX NINL, COCTaB yuYpeanTebHbIX JOKYMEHTOB pa3findeH. Tak, obuecTsa C
OrpaHUYeHHON NN OO0NOJIHNTESIbHON OTBETCTBEHHOCTbIO, accoumaLmm N Coto3bl
DeNCTBYIOT Ha OCHOBE y4YpeaAuTesibHOro Aorosopa u yctasa. lNpasoBas H6a3a
NeATeNIbHOCTU X03ANCTBEHHbIX TOBapULLECTB (MNOJIHbIX N Ha Bepe) - yypeanTenbHbIn
norosop. 59 oCcTaNbHbIX OPUANYECKUX NTNL, e JMHCTBEHHbIM y4YpeanTesibHbIM
AOOKYMEHTOM CYUTAeTCs UX yCTas.

yqpenMTeanbM OOroBop MO>XXHO CHNTATb Pa3HOBNAOHOCTbLIO AOroBopa O COBMECTHOM
nestenbHoCcTU. OH peryamnpyeT oOTHOWeHNAa Mexxay yvypeontenamm B npouecce co3gaHus
N 0eATeNbHOCTU IpuanYeckoro nmua. B otnnydme ot yypeonTesnbHOro orosopa, ycrtas



He 3aKJIlo4aeTCs, a yTBepXaaeTca yypegntenamm. OTamyme mexay yctaBoM um
yypenonTenbHbIM OrOBOPOM HE HOCUT MPUHLMMNANBLHOIO XapakTepa 1 3ak/4yaeTcs
NULWb B npoueaype NpuHATUA LOKYMEHTa. PAa HEKOMMeEpYeCKUX opraHmn3aumnm MoxxeT
[ENCTBOBATb TakXe Ha ocHoBe obuiero noso)xeHms o6 opraHnsaunax A4aHHOro Buaa
nnn obero yctaBa obuecTBeHHOro ob6begnHeHNs, B KOTOPOE OHN BXOAAT.

Kak y>e 0TMe4asioCb Bbllle, KaXKgoe opuagnyeckoe nuLo A0J1XKHO bbITb
3aperncTpmMpoBaHO B COOTBETCTBUN C 3aKOHOM. [OCyapCTBEHHasa perncrpaumns
ABJISETCS 3aBepLuaoLLnMM 3TarnomMm obpasoBaHNsa OPNANYECKOro nua, Ha KOTOPOM
KOMMNeTEeHTHbIN opraH nposepsaeT cobnogeHne ycaosmn, HeobxoanMblx A58 CO30aHUSA
HOBOro cybbekTa npasa, N NPUHUMAET peLleHne O NMPU3HaHUM opraHn3aumn
IOPULANYECKUM JINLOM, MOC/Ie Yero OCHOBHble JaHHble 06 opraHu3aunn BKKYaAOTCA B
eWHbIN roCyAapCTBEHHbIN peecTp opuanYeckKux 1y, U CTaHOBATCSA OOCTYMHbIMU N4
Bceobuiero o3HakomneHns. Pernctpaumns opnanyecknx nuy, B Poccnnckon depepauymu
OCYLLLeCTBNAETCA pa3/IM4HbIMU OpraHaMun, XOoTSH B COOTBETCTBUU CO CTaTben 51
paxxpaHcKkoro Kogekca nposefeHne pernctpaumnm Bo3n0XKeHOo Ha opraHbl OCTULMUN.
O[HaKo B HaCTOALLMA MOMEHT BPEMEHN OpraHbl CTULMN He obnagatoT HeobxoanMbIMN
0J19 3TOro BO3MOXXHOCTAMMU, MO3TOMY perucrtpaumen iopnanyecknx AL 3aHMMaoTCs:

MnHUCTEpCTBO IOCTUUMKN Poccunckonm denepaumm n ero MecTHble yrpaBieHns - B
OTHOLUEHUN 0BLLEeCTBEHHbIX N PEJSINTNO3HBIX YHYPEXAEHUN;

MecCTHble opraHbl BJlaCTK (paIZOHHbIe aJJ,MI/IHI/ICTpaLI,I/II/I) - B OTHOWEHUNN TOBapuMLLECTB
OOMOBJlagesibLes, I'IOTpe6I/ITeJ'II:>CKI/IX KoornepatTmBoB N UX I'Ipe,D,I'IpI/IFITI/IIZ;

[ocypnapcTBeHHasa perncTpaunoHHasa nanata U ee MeCTHble OTAe/IeHNA - B OTHOLUEHUN
I'Ipeﬂ,I'IpI/IFITVIIz C NHOCTPaHHbIMN NHBECTULNAMN,

LleHTpanbHbIN BaHK - B OTHOLLIEHUN KOMMepYeCcKnx 6aHKOB.
7. MNpeKpalwieHne lopnon4eckoro auua

KpoMe npouenyp perucrpaunm iopnonyecknx JnL 3aKOHOM Tak>Xe OroBopeHbl BOMPOChI
npekpaweHnda nedaTesibHOCTU Ipnandeckmnx Janu,.

MpeKkpalleHne 0esTesIbHOCTU IPUANYECKOro JnLa NPOUCXOANT B pe3ysibTaTe ero
peopraHn3aumn (3a NCKJIIOYEHWEM CJIyHaEeB BblAeNIeHNs U3 COCTaBa PUANYECcKoro n1ua
NPYro opraHn3aumnm) Nnm NMKBMAaLMUN U, Kak NpaBusio, HOCUT OKOHYaTEesIbHbIX
XapakTep. O4HaKO 3aKOHOM NpeayCcMOTPEeHa N BO3MOXXHOCTb NMPUOCTAHOBJIEHUS
(BpeMeHHOro npekpalleHns) 0eaTenbHOCTUN psafa opraHmM3aunin. lJaHHaa Mepa MOXXeT



ObITb NMPUMEHEHA MO OTHOLIEHMNIO K 06LLEeCTBEHHbLIM 06 bEeANHEHNAM KaK CaHKLUWNS 3a
HapylweHne KOHCTUTYUUn n 3aKkoHodaTenbCcTBa Poccunckonm degepaynm TosbKO No
peweHnto cyaa Ha CpoOK A0 WeCTU Mecaues.

7.1. PeopraHmsauusa ropuamdeckoro nuua, ee oopmbl

Mpu peopraHn3aumn LLPUANYECKNX N1l BCe NpaBa 1 0693aHHOCTM PeopraHn3yemMoro
NNL@ UK YaCTb UX MepexoasT K MHbIM cyb6beKTaM npaBa, TO eCTb NPOUCXOANT
npaBonpeemMcTBO. PeopraHm3aunsa pUaANYecKnxX amu, MoXeT OCYLLEeCTBIATLCA:

e MYyTEM CJ/INAHMNS HECKOJIbKUX OPraHn3aLmns B 0gHy HOBYIO;

e MyTEM pa3fesieHNsa PUANYECKOrO /IMLA Ha HECKOJIbKO HOBbIX OpraHu3auuii;

e MyTEM NPUCOEAVNHEHNS OAHOIO KPUANYECKOrO MLUA K APYroMY;

e MyTEM BblEJIEHUA N3 COCTaBa OpraHmn3aLnm Apyrux LpUaAnNYecknx nuL;

e NMyTeM npeobpa3oBaHuns, TO €CTb CMEHbl OPraHnU3aLOHHO NPaBOBO (POPMbI
lopManNYeckoro auua.

Kak npasuio, peopraHmsaumnsa nposognTCcsa No peweHnto y4aCTHUKOB IOpUanNYeCcKoro
nnua nnam cobcTBeHHMKa ero nmyuiectsa Mbo ynosIHOMOYEHHOIO Ha TO
yypenonTenbHbIMU OKYMEHTaMM ero opraHa, Hanpumep obuiero cobpaHusa ero
YYaCTHUMKOB, TO eCTb 400poB0OJZIbHO. OAHAKO B OTHOLWIEHUN KOMMEPYECKUX OpraHmn3aumnmn
3aKOH NpeaycMaTpuUBaEeT N Takme C/lydaun, Korga peopraHusauns MoXKeT bbiTb
npouseefeHa NpUHyaAnTeNbHO (HanpuMep, Takylo BO3MOXHOCTb nNpegycMmaTpusaeT
cTtaTbsa 19 3akoHa PCOCP “O KOHKYpEeHLUUN N OrpaHUYeHNN MOHOMOINCTUYECKON
0eATesIbHOCTU Ha TOBapHbIX pbiHKax”). Tak, B COOTBETCTBUU C 3aKOHOM opuanyeckue
nvua, 3aHMMalLWne JOMUHUPYOLLEeEe MNoJIOXKEHME Ha KaKOM-Tn6o TOBapHOM pbIHKE, B
csly4ae HeOOHOKpPATHOro HapyLweHns TpeboBaHUN aHTUMOHOMOJIbHOIO
3aKoHogaTesNIbCTBa MOryT 6bITb NOABEPIrHYTbl MPUHYANUTENBHOMY pa3feneHunto nin
BblOEJIEHMIO N3 UX COCTaBa CaMOCTOATEsIbHbIX OpraHusauun [6] .

Bo MHOrux cny4aax nposegeHue peopraHm3aunm cnocobHo npuBecTn K HeraTUBHbLIM
nocnencTsmaMm B BUAE OrpaHUYeHUsA KOHKYPEHLUNN Ha pbiIHKE, MO3TOMY ANf
npenoTBpalleHns Taknux nocnencTesnm NnyHKT 1 ctaten 17 3akoHa PCOCP “O
KOHKYPEHLMN U OrpaHNYeHNN MOHOMOJIMCTNYECKON AesATesSIbHOCTU Ha TOBapPHbIX
pblHKax” ycTaHaBAMBaeT ob6A3aTeNbHY0 Npouenypy rnoay4yeHms coraacus
hbenepasbHOro aHTUMOHOMOJILHOIO OpraHa Ha CauAHue NN NpucoeguHeHue
KOMMep4YeCcKnxX opraHusauynm, CyMMa akTUBOB KOTOpPbIX npesBbiwaeT 100.000
MWHUMaJIbHbIX Pa3MepoB ornJiaThl TPYAa, a TakKXXe Ha CMaHue 1 NnpucoeanHeHmne coln30B



K accoumaumm KoOMMepYeCcKnx opraHmsaunin. Ecnm cymma aktmeoB npesbiwaeT 50.000
MUHUMaJIbHbIX pa3MepoB onsaTbl TpyAa, To TpebyeTcsa obs3aTenbHOe yBegomMaeHue
AHTMMOHOMOJILHOIO OpraHa o0 COCTOABLUENCs peopraHm3auun. MNMpun HapyLweHnn 3Tux
TpeboBaHMM aHTUMOHOMOJIbHbLIV OpraH Bripase TpeboBaTb B cyaebHOM nopsaake
NPU3HaHWA HeAEeNCTBUTENbHON COCTOSBLUENCS peopraHm3aunn.

Mpwv BblAeNEeHUN, pa3aesieHnn N CNAHUN HECKOJIbKUX OPraHn3aLuii BO3HUKAET, Kak
MUHUMYM, OIVIH HOBbIV CyB6bEKT NpaBa, NO3TOMY B TaKUX Cy4yasix peopraHu3auuns
CYNTAETCH 3aKOHYEHHO B MOMEHT roCy1apCTBEHHOW perucTpaunm BHOBb CO3AaHHbIX
topuandeckux auu. Npu NpucoegnHEHNN HOBbIX OPUANYECKUX JINLL HE BO3HUKAET,
c/lefoBaTesibHO, peopraHm3aLns 3aBepLlaeTCss B MOMEHT UCKJIIOYEHUS NPUCOEeONHEHHON
opraHu3aLUun U3 eguHoOro rocylapCTBEHHOro peecTpa.

Bo BCcex 3Tux cnyyvyasx, 3a UCKJIKOYEHNEM BblOeSIEHNS, NPeKpaLlaeTCs AeSTe/IbHOCTb, MO
KpanHen Mmepe, 04HOIro KPULANYECKOro Anua, ogHaKo ero npasa n 06493aHHOCTU He
npekpallaTCs, a NepexoasT K BHOBb CO34aHHbIM IOPUANYECKMM INLaM B Nopsaake
npasonpeemMcTBa. [NpaBonNpeeMCcTBO NPOUCXOOUT U MPU BblAENEHUN, MOCKOJIbKY K BHOBb
co3faBaeMoOMy (BblAENSAOLEMYCS) OPUONYECKOMY NLY N B 3TOM C/lyYae nepexoanT
4acTb NpaB 1 06A3aHHOCTEN OCTaloLWErocs PUANYeCcKoro nmua.

CnefnoBaTesIbHO, peopraHn3aLnsa IPUANYECcKoro MLa Bceraa BnevyeT BOSHUKHOBEHME
npaBonpeemMcTBa (Oa)ke He byayyun CBA3aHHOW C NpekpalleHneM ero aessTeslbHOCTY B
c/lyyae BblaeneHus). B 3ToM ee npuHUMNKANbHOE OTAMYME OT NIMKBUAALUN
tOpPMANYECKOr0 INLLA, MPU KOTOPOM HMKAKOro NpeemMcTBa B NMpaBax N 0643aHHOCTSX He
BO3HMKAET, TaK KakK OHU, Kak N UX CyObeKkT - topuanyeckoe nmuo, noanexaT
NpeKpaLleHunto.

PeopraHmnsaumns opnanyecknx nmy oopmnaetcs nmbo nepefaToyHbIM aKTOM -
B6anaHCOM (B CilyYaax CAMAHUSA, NnpucoegnHeHnsa n npeobpasoBaHusd), nmbo
pasaennTtesibHbIM BanaHCcoM (B CyyYasax pasgeneHns n solgeneHus). [19]1 B
nepenaTo4HOM akKTe WM B pa3gennTtenbHoOM BasiaHce JOJIXKHbI COAepXKaTbCA
MOJIOXKEHMSA O NMpPaBoNpeemMcTBe No BCeM 6e3 ncka4YeHusa npasam n ob6sa3aHHOCTAM
peopraHM30BaHHOIO KOPUANYECKOrOo NIMLA B OTHOLLEHN BCEX €r0 KPeanTOopOB
OOJDKHNKOB, BKJ1OYAs U oCrapuBaeMble CTOPOHaMn ob6s3aTenbCTBa. [20]

KpeaonTtopbl MOryT CTOJIKHYTbCSA C CUTYyaUMeNn, KOraa nMerLmecs nepen HAMN y
topnanyeckoro nmua obssaTenbCTBa Nocsie ero pasaeneHns Uin BblAeneHns oKaxxyTcs
nepegaHHbIMN Hanbonee cnabbiM B MMyLLECTBEHHOM OTHOLLUEHUW NpeeMHUKaMm. MNosTomy
3aKOoH TpebyeT, 4Tobbl NNLA NN OpraHbl, MPUHSABLLNE PELLEHNE O PpeopraHu3aLmnn,



nMMCbMeHHO yBeJOMWNIIN 06 3TOM BCex KpeaomnTopos, a nocnegHmne eripabBe He3aBncnMmMmo OT
nocTtynjaeHnsa ysengomMieHms Tpe6OBaTb npekKpaweHunda nanm oCcpo4HOro ncrnojaHeHmn4d
COOTBETCTBYHOLWNX 06a3aTeNbCTB N BO3MELLEHNS BO3SHUKLLNX y6bITKOB. [21]

JlaHHble MpaBuia COCTABIAIOT Ba)KHeNLIne opuanyeckne rapaHTum Npas u MHTEPECcos
KPeONTOPOB PEopPraHn3yemMoro Ipuanyeckoro auua.

Ecnn xe KpeamTop He BOCMNO0JIb30BasICA YKa3aHHbIM NPAaBOM, MECTO PeopraHn30BaHHOIO
IOPUANYECKOro Nnua B obs3aTeNbCTBE Nepen HUM 3aHMMaeT NPaBONpPeEMHUK,
onpenensieMbli HA OCHOBaHUM NepeaaToYHOro akTa Uan pasgenmTtensHoro 6anaHca.
Mo3ToMy nocsie yTBEep)XXAEHUS 3TUX OKYMEHTOB NMLUAMU UAN OpraHamMun, NPUHABLUMMUN
pelleHne 0 peopraHnsaunm, oHNU OoJKHbI ObiTb NpeacTaBAeHbl ANS FOCYAapPCTBEHHOM
perncTpaunum BMecTe C yYpeanTesibHbIMU JOKYMEeHTaMy BHOBb BO3HUKLLINX
lopuanyeckux nuy. HenpencrtaBneHne 3TUX JOKYMEHTOB A8 peructpauum nnbo
OTCYTCTBME B HMX NOJIOXKEHUI O NMPaBONpPeeMcTBe B OTHOLLEHUN 0653aTeNbLCTB
peopraHN30BaHHOIO LPUANYECKOro LA O0JIXKHbI MOB/€Yb 0TKA3 B roCyapCTBEHHOWN
perncTpaunm BHOBb BO3HUKLLNX IOPUANYECKNX JINL, TO €CTb HENpPU3HaHME
COCTOSABLUENCS peopraHm3aumni22]. Ecnm xxe pasgenntenbHbin 6anaHC COCTaBJIEH Tak,
4YTO He JaeT BO3MOXHOCTU onpeaesiMTb NpaBonpeeMHuKa rno KOHKPeTHOMY
06513aTeNbCTBY, BHOBb BO3HUKLLNE B pe3ysibTaTe pa3feneHns nimn BblaeneHus
topuanyeckme nuua 6yayT HECTU MO HEMY CONIMOAPHYI0 OTBETCTBEHHOCTL Nepen
KpeamTopaMn peopraHmM3oBaHHOIO lOpuaAnYeckoro nmua. [23] Takum obpasom, B Xxoae
peopraHmn3aunmn lPUANYECKNUX 1L, OCyLLEeCTBASAETCS BCECTOPOHHASA 3allMTa MHTepecos
KpeauTopos.

PeopraHumnsaumns cHMTaeTCsa 3aBepLIeHHOM (COCTOABLUENCS) C MOMEHTa rocyaapCTBEHHOM
perncrtpaymnm BHOBb BO3HUKLLUUX IOPUANYECKUX UL, @ B CllyHae NpucoegnHeHns -
MOMEHTa rocygapCTBEHHON perncrTpaynm npekpawleHns aeaTebHOCTH
nPUCoeaANHEHHOr 0 KPNONYECKOro nnua. [24]

7.2. JInkBnpaauma IopuanyiecKoro Jimua: oCHOBaHUA U
nOopAAQoOK

JInkBnpaumsa opnan4eckoro amua npeaycMmaTpmBaeT NpekpalleHne ero eaTeslbHOCTH
be3 nepexofa npas 1 06A3aHHOCTEN B NopsAAKe NpaBonpeeMcTBa K Apyrum auuyam. Mo
peLleHNto YH4aCTHUKOB UK OpraHa IpuanyYeckoro anua, yrnoJHOMOYEHHOr0 Ha TO
yypeanTenbHbIMN JOKYMEHTaMM, OHO MOXeT ObliTb NIMKBUANPOBAHO A0OPOBOJILHO, B



CBA3M C Heuenecoobpa3HOCTbIO AaibHeNLWero CyLeCcTBOBaHNUSA TaKOro OPMANYECKOro
nnua, NCTEYEHNIO CPOKa, Ha KOTOPbIA OHO BbIN0 co34aHOo, 160 MO MHBIM MPUYMHAM.
MNpuHyouTENbHasa TMKBUOAUMA NPOBOONTCSA NO PELUEHMIO Cyaa, B Cay4asx, Koraa
NEeATEeNbHOCTb OPUANYECKOro LA ocylecTBasieTcs 6e3 CoOoTBEeTCTBYOLWEro
pa3peweHns (nmueHsnn), NnMbo Takasa neaTenbHOCTb NMPSAMO 3anpeLlleHa 3aKOHOM Uin
conpsi>XeHa C HEOOHOKPATHbIMU NN FPybbIMM HapyLLEHNS MU 3aKOHOAATENbCTBA.

Cnydan NnpuHyonTEeNbHON IMKBUAALNN IOPUANYECKOro LA MOryT npegycMaTpuBaThCA
TOJIbKO ['paKgaHCKUM KoAeKCcoM. K HUM OTHOCUTCA TakxXe NpusHaHue cyaoMm
HeOeNCTBUTEJIbHOW perncTpaunm lpnanyeckoro anmua n3-3a onyLeHHbIX Npu ero
CO34aHNN HEeYCTPaHUMbIX HapyLUEeHUW 3aKOHO4aTeNbCTBa, MOCKOJIbKY B 3TOM C/lly4yae
"nobpoBosnbHaA" No popme NNKBUAALNSA IOPUANYECKOrO nLA, N0 CYyTU, HOCUT
BbIHY>KOEHHbIN (MPUHYOUTENbHbLIN) XapaKTep.

Ins oToeNbHbIX BUOOB IOPUANYECKMX NNL, 3aKOHOM YCTaHOBIEHbI AOMOJIHUTE bHbIE
OCHOBaHWS NUKBMAaUUN. HanpuMmep, KOMMepyeckune opraHmsaumnm (3a NCKIOYEHNEM
Ka3eHHbIX NpeanpusaTnin), notpebutenbckme KoonepaTmsbl U QOHAbI MOryT ObiThb
JINKBUONPOBAHbI MO NMPUYNHE NX HECOCTOATENbHOCTU (baHKpoTCTBa). NS
X03SIMCTBEHHbIX 0OLLECTB U YHUTAPHbIX NPeanpusaTuiA NpegycMoTPeHo Takoe OCHOBaHMe
NIMKBUOALUMN KaK yTpaTa MMYLLECTBa, T.€. YMEHbLUEHUSI CTOMMOCTU YNUCTbIX aKTUBOB
NpeanpuaTUS HUXXKE YPOBHSA MUHUMAIbHOIO pa3Mepa YyCTaBHOro Kanutasna. B obonx aTumx
cny4dasx IMKBMAAUMSA MOXKET NMPOBOANTLCS KaK A0OPOBONLHO, TaK U MPUHYANTESNbHO.

NMopanoK NMKBMAALNN IOPNONYHECKOTO SINLA COCTOUT U3 HECKOJIbKUX 3Tarnos n
yperynmposaH cTaTbsMun 61-64 Npa>kAaHCKOro Kogekca. 3Tu 3Tanbl TAKOBbI:

YYaCTHMKKN OpraHn3aunm, ee ynosIHoMOYeHHbIN OpraH uau cy, NpuHsBLUME peLleHne o
NINKBUOALMN, HAa3HAYAOT NMKBUAALNOHHYO KOMUCCUIO (M € ANHOJTINYHOI O
NMKBMAaTopa), onpenensaioT NopaaoK N CPOKKN NMKBUAALMN. JIMKBNAALNOHHAA KOMUCCUS
npuHUMaeT Ha cebs BCe NOIHOMOYUSA MO YNPaBJ/IEHMIO OPULANYECKUM NNLOM;

JInkBnaaumMoHHaa Kkomuccma nybnamkyeT B npecce coobluieHne o TMKBMAALNN
IOPUONYECKOro NNLLA, MOPAAKE U CPOKE 3asBJIEHUS MPETEH3NN KpeanTopaMmm (3TOT CPOK
NOJIXKeH BbiTb HE MeHee 2 MecsiLEeB), BbISIBJISIET BCEX KPeOUTOPOB U YBEAOMJISIET UX O
NNKBMAALUMN, B3bICKMBaeT 0ebuTOPCKY0 3a00/1XKEHHOCTb IOPUANYECKOro NNLa;

JINKBUAALUMNOHHAA KOMUCCUA OLEHNBAET COCTaB KPeaUTOPCKOWN 3a40/PKEHHOCTH,
NPUHUMaeT peLleHne 06 yaoBeTBOPEHUN UM OTKJIOHEHUW BbISIBJIEHHbIX TPeboBaHUI U
COCTaB/IIET NPOMEXXYTOYHbIN JINKBUAAUMOHHbLIN 6anaHc;



B COOTBETCTBUM C MPOMEXKYTOYHBIM JINKBUAALMOHHBLIM 6aflaHCOM y40BETBOPAOTCS
3aKOHHble TpeboBaHUs KpeanTopoB. ECNn aeHeXXHbIX CpeacTB OpraHM3aumm
HefOoCTaTOYHO A/ pacyeTa C KpeauTopamun, JTMKBMAALNOHHAA KOMUCCKMSA NpoaaeT
nMeroLleecss UMyLLLECTBO C Ny6/INYHbIX TOPros;

Mocne noraweHnsa KpeanTopcKonm 3a40JIKEHHOCTUN INKBUAALNOHHAA KOMNCCUSA
COCTaB/IA€T OKOHYaTeNbHbIN INKBUAALUNOHHbLIN BanaHC 1 pacnpenenseT ocTaBLieecs
MMYLLECTBO MeXAy YH4aCTHUKAMU I0PUANYECKOro nua, eCim NHoe He cregyeT U3
3aKOHOAATEeNbCTBA UM y4YpeanuTesibHbIX JOKYMEHTOB OpraHm3aumnmn. Bce 4OKYMeHTHI,
othopmMmnsoWMe NMKBMNOgaLNo, NnepenatnTca perncTpupyowemMy opraHy, KOTopbiM Ha UX
OCHOBE BHOCUT COOTBETCTBYIOLLYIO 3aMnCb B €ANHbIN FOCYyAapCTBEHHbLIN peecTp
OPNONYECKMNX NNL[25].

Co OHS yTBEPXOEHUA NPOMEXYTOYHOro JIMKBUAALMOHHOIo 6anaHca Ha4ynHalTCA
pacyeTbl C KpeanTopaMn Iopnanyeckoro nua, CocTaBasoLlme YeTBepThlii 3Tan ero
nmkeugaunun. OHM NPon3BOAATCA B NOpPAAKEe o4epeaHOCTU, yCcTaHoBNeHHOoN cT.64 K. B
COOTBETCTBUU C HEN NMPeayCMOTPEHbI YeTblpe nocsiegoBaTesibHO YO0BNETBOPAEMbIX
ovyepenun NpUBUNErMPOBaHHbIX KPeanTopoB, TpeboBaHNS KOTOPbLIX YAOB/IETBOPAKTCS
npenmMyLecTBEHHO Nepea ApyrmMu Kpeautopamun. iIMeeTca Tak)xe NaTasg ovyepenb, Kyaa
BKJItOYEHbl TpeboBaHMA BCeX OCTasIbHbIX (HEMPUBUIErMPOBAHHLIX) KPeaAUTOPOB,
BbIMNJ1aTbl KOTOPbIM HAYNHAKOTCS JIULWb MO NCTEYEHNN MecsLa CO OHA YTBepXOeHuns
MPOMEXYTOYHOro NIMKBMAALMOHHOro 6anaHca. MNpu a3ToM TpeboBaHUA Kakaon
rnocnenyroLwen odyepenn yooBieTBoOpsaOTCA TOJIbKO NOCae NOJIHOro yO0BNEeTBOPEHNS
TpeboBaHMM Npegblayuien odyepenn (n.2 ct.64 K). CnegosaTtenbHO, Npu HeEQOCTaTKe
NN OTCYTCTBUM HEOBXoaMMOro nmylecTea TpeboBaHmsa nocsenyoLWmMx ovyepenen Moryt
OCTaTbCsA HEeYyOOBJIeTBOPEHHbLIMU. MeXxay KpeanTtopamm o4HON o4epenm NMyLLecTBo
JINKBNONPYEMOTro IPUANYECKOro Mua Npu ero HeagocTaTke pacnpenenseTcs
MponopLuMoHasbHO CyMMaM nx TpeboBaHuN.

B nepByto oyepenb BKAKOYEHbI TpeboBaHMA rpakiaH K IMKBUANPYEMOMY IOPUANYECKOMY
MUy No BO3MELLEHUIO Bpeaa, MPUYNHEHHOIO XXWU3HW UK 340P0OBbI0, BO BTOPYIO o4epenb
- TpeboBaHMA No onnaTe Tpyha 1 BO3Harpa>kgeHun no aBTOPCKUM U TPYO0BbIM
00roBopam, B TOM 4YUCJSie€ MO KOHTPaKTY. B TpeTblo o4epenb yA0OBIETBOPAIOTCA
TpeboBaHMA 3a/710roBbIX KpeanTopos (No obsa3aTenbCTBaM OPUANYECKOro NMua,
obecrnevyeHHbIM 3a/10roM ero nMmyLLecTsa). B yeTBepTyto ovepenb yOOB/IETBOPAOTCA
TpeboBaHMA No obA3aTesbHbIM MaaTeXXaM B bog)xeT (Hanoru) n Bo BHebOAXKeTHbIe
doHAabl (NMEHCNOHHBIN 1 T.M.). Bce ocTanbHblie TpeboBaHMA OTHOCATCA K NATON o4epenn.
Ecnv npmn NpMHATUM pelleHns o JIMKBUAALUN I0pNaNyecKoro nua nam yTeepX4eHum
NMPoMeXXyTo4yHoro 6anaHca obHapy>XmMTCA HeJOCTaTOYHOCTb CTOMMOCTM €ro UMyLLLEeCTBa



INs yOoOBNeTBOpeHna TpeboBaHN ero KpeanTopos, MMKBUAALNS OOSIKHA NPOBOANTbLCS
B nopsiake, npeaycMoOTPeHHOM 3aKOHO4ATENbCTBOM O HECOCTOSTE/IbHOCTH
(baHkpoTCTBE).

Mpn 0TKa3ze NNKBMAALWOHHON KOMUCCUN B YOOBETBOPEHNN KOHKPETHOro TpeboBaHns
KpeounTopa nocneaHun snpase o6paTnTbCa C COOTBETCTBYOLWMM NCKOM B ¢y (00
MOMEHTa YTBEPXAEHNSA OKOHYaTEes/IbHOIr0 JINKBNAaUnoHHOro 6anaHca). B aToT xe
nepuop ewie Bo3MOXHO obpauleHue ¢ TpeboBaHMEM K JINKBUOALUWOHHON KOMUCCUMN,
HEeCMOTpPS Ha NPOMyCK YCTAaHOBJIEHHOI0 UM O/ 3TUX Lenen cpoka. B obenx cntyaumsax
TpeboBaHMA KpeaAnTOPOB MOryT ObiTb YOOB/ETBOPEHbLI N3 OCTAaTKa MMYyLLECTBa, eC/n
TakoBoW umeeTcs. MNpu OTCYyTCTBUN TaKOro ocTaTka TpeboBaHMSA KpeanTOPOB CHMTAKOTCA
noraleHHbIMU. Tak>xe norawatTcs TpeboBaHUS KPeanTOPOB, OTKJIOHEHHbIE
NNKBUOALUMOHHOW KOMNCCUEN N HE NMpeabsB/IeHHbIE 3aTeM B cyae, nmbo TpeboBaHus, B
yOOB/IETBOPEHUN KOTOPbIX KPeAUTOPY OTKa3aHo cyaebHbIM pelleHnemMm. [26]

OcTaToK uMyLlecTBa nepegaeTcsd y4peanTtenam Uian yd4aCcTHUKaAM lopuanyeckoro amua, a
npn nMKBNgaunn HEKOTOPbIX HEKOMMEPYHECKUX OpFaHMBaLLMIZ NCMoJIb3YyEeTCA Ha uesn,
npenycMoTpeHHblIe 3aKoOHOOaTe/IbCTBOM N UX yHpeaunTesibHbIMWN OOKYMEeHTaMW.

8. HecocToATeNnbHOCTb (DAHKPOTCTBO) IOPUAONYECKOro
nvua

HecocToaTenbHOCTb (DaHKPOTCTBO) HAacTynaeT B C/ly4asdX HEBO3MOXXHOCTU
(HecnocobHOCTN) NONHOIO YOOBNETBOPEHUSA IOPULNYECKMM NINLLOM BCEX AEHEKHbIX
TpeboBaHUN CBONX KpeanTopPOB. B Takon cnTyaummn peyb LO/HKHA NOATU O PpaBHOMEPHOM
1N cnpasBenMBOM pacrnpenesieHnn nMerLLerocs nMyLlecTsa OJIKHUKA Mexay ero
KpeaonTopaMu, KOTopble NMpu 3TOM Kak bbl "KOHKYpUpyoT" Apyr ¢ ApYroM, B TOM 4Yucse B
pamMKax ornpepesieHHbIX odepenen. Nopsanok Takoro pacnpenesieHnsa HasblBaeTcs
KOHKYPCOM WJIN KOHKYPCHbIM MPOU3BOACTBOM ("KOHKYPCHbIM ripoLeccom™). [27]
CocTaBnsoLmMe ero npasua ABASAIOTCA CYTbiO MHCTUTYTa HECOCTOSATESIbHOCTH
(baHkpoTcTBa). CoBpeMeHHOe 3aKOHO4ATEe/IbCTBO OTOXKAECTBASAET MOHATUS
HEeCoCToATeNIbHOCTN 1 BaHKpPOTCTBa. B 4OpeBOIIOLNOHHOM PYCCKOM MpaBe 3TU MOHATUSA
pa3nmyanncb. HeCcoCToATENIbHOCTbLIO CHUTAIOCh CaMO COCTOAHME HeJO0CTAaTOYHOCTH
nMyLLecTBa AOJDKHUKA 415 YO0BNeTBOpeHus TpeboBaHuin KpeanTopos, a DaHKPOTCTBOM
- NpnYnHeHmne yuwepba KpegntTopam NyTeEM yMEHbLUEHUNSA NN COKPbITUSA NMYLLECTBA
HECOCTOATE/IbHbIM OO/KHUKOM, T.e. "yrosioBHasi CTOPOHa TOro rpa>kgaHCcKoro
OTHOLLEHMNS, KOTOPOE Ha3blBaeTCHA HECOCTOATEIbHOCThLIO". [28] Takoe passinyme nHoraa



NMPOBOANTCS N B 3apybeXKHbIX MpaBornopsaakax. [29]

B coBpeMeHHbIX npaBonopsaakax npasunjla 0 HECOCTOATENIbHOCTU MPUMEHSAITCA KakK K
IOPUANYECKUM, TaK U K PU3NYECKUM NnLaM, Npu4eM He 0b653aTesIbHO OCYLLECTBIAIOLWNM
npeonpuHNMaTENbCKYO 0eATeNbHOCTb. [M03TOMY MHCTUTYT 6AaHKPOTCTBA He CBA3aH
NNWb C TNKBMOALUMEN KOMMEPYECKUX OpraHm3aynin. lencreyolee 3aKOHOAATENbLCTBO
P® ncxoaut mn3 Toro, 410 6aHKpoTamMm He MoryT BbITb 06BbABAEHBI OpUANYECKNE nuua,
Mo A0JiIraM KOTOPbIX X y4peanTenn HecyT cybcnamnapHyo oTBETCTBEHHOCTb. [Mo3ToOMy
baHkpoTaMu B cooTBeTCTBUK C N.1 cT.65 'K MOryT 6bIiTb NMPU3HaHbI TOJIbKO
KOMMepYecKmne opraHmsaumm (3a NCKNYEeHNEM Ka3eHHbIX NpeanpuaTun), a n3 yncna
HEeKOMMepYeCcKnx - notTpebuntenbckme koonepaTmsbl U GoHAbI. [30] [0 CywecTBy, K HUM
OOJIKHbI TaKXXe OTHOCUTbCHA N HEKOMMEpPYEeCKmne napTHepCTBa.

HecocToATenbHOCTb MOXeT ObITb NpU3HaHa B cynebHoM nopsaake nnbo obbasneHa
caMmmm JosKHUKoOM. CynebHoe npusHaHne 6aHKpPOTCTBa BO3MOXKHO Kak rno TpeboBaHMto
KpeanTopoB (M NpPoKypopa), Tak 1 Nno 3as8BJEHUI0 CAaMOro HernJlaTexxecnocobHoro
[OJIKHUKA. B NnpelyCMOTPEHHbIX 3aKOHOM CJly4asX pyKoBoAUTE b AO/DKHMKA 06a3aH
00bpaTnTbCa B apbuTpa>KHbIN Cy [ C 3adBJIeHUEM O NMPU3HaHNU A0JDKHUKA BaHKPOTOM. [31]
Taknm obpa3om, Kak 0b6bsaBneHne 6aHKPOTOM, Tak U nocneaymwasa nMMKemgaumsa
IOPULANYECKOro anua MoryT ObITb Kak NPUHYOUTENbHbIMY (N0 cyaebHOMY pellueHunio), Tak
n 0obpoBOSILHLIMKU (MO peLleHnto camoro baHKpoTa, NPUHATOMY COBMECTHO C ero
KpeanTopaMu B COOTBETCTBUK € N.2 cT.65 FK n cT.24, 181-183 3akoHa 0 baHKpOTCTBE.
OCHOBHYI0 0COBEHHOCTb Takon JINKBUAALMN cOCTaBnsAeT obA3aTenbHoe cobnoneHne
KOHKYPCHOIro rnopsifika pacnpeneneHma nmylectsa Mexxay Kpeamtopamu.

BMecTe ¢ TeM MHCTUTYT BAaHKPOTCTBA He HamnpaBJieH TOJIbKO Ha NMpekpaLlleHne
(nMKBMOauuo) tpuanyYeckoro nnuua. Beab nHTepec KpeanTopoB HemnnaTe)xxecnocobHoro
IOPUANYECKOrO NIMLla COCTOUT HE B €ro INKBMAaunm, a B BO3MOXXHO 6osiee nosiHOM
yOOB/IETBOPEHUN CBOUX TpeboBaHUN, YEMY MOXKET C/YXXUTb N NPOOOJSIKEHNE ero
DeATeNIbHOCTU (ecsin, KOHEYHO, ee pe3ysibTaTOM CTaHYT AOMNOJIHUTENbHbIE A0X0Abl, @ He
ybbITKK). CegyeT TakXe MMeTb B BUAY, YTO JIMKBUAALUNS IOPUONYECKOro Nnua B
pe3ynbTaTe ero 6baHKpoTCTBa HEBNAroNPUATHO OTPakKaeTCs Ha ero HaeMHbIX
paboTHMKaxX N HEPEAKO MMEET UHble OTpuLaTesIbHble COLMalibHble NOCeACTBUSA
(HanpuMmep, Npn 6aHKpoTCTBE rpagoobpasywmx NnpeanpusaTnin). Nos3TomMy oHa ABASETCSA
KpanHen Mepon, NCNOJIb30BaHNIO KOTOPOW 0ObIYHO NpeaLllecTByeT NpUMEeHeHne NHbIX,
npepynpeonTenbHbIX Mep.

K nx yncny oTHocuTcs gocynebHas caHauus, nof KOTOPOW NMOHUMAEeTCs OKa3aHue
NOJIKHUKY (DMHAHCOBOW MOMOLLIM C LieSIbi0 BOCCTAHOBIEHUS €ro NAaTEXXEeCMNOCOOHOCTY 1



NMoralleHnsa ero geHexXHbiX 0693aTenbCTB. [32] OHa MOXKET OCYLLECTBNATbLCS Kak
yypeantenaMmn (y4acTHMKaMu) nnm cobCTBEHHUKOM UMYLLIECTBA OPUANYECKOro NnLa -
NOJ/DKHUKA, TaK U ero KpeanTopaMmn 1 nHbiMn (TpeTbnumMin) nuuamn. Ee ycnosmem MoxxeT
CTaTb NPUHATUE AOJKHUKOM 0653aTeNnbCTBa MO OTHYY)KAEHMIO CBOEro UMYLLLECTBA UK
€ro YacTu B NMoJib3y N1L, NPeaoCTaBUBLUMX (PUHAHCOBYHO MOMOLLb.

TpagnuMNOHHOW Mepon NpeaoTBpaLLEHNS IMKBUAALUN ABASETCAS MUPOBOE CornaweHune
DOJKHUKA C KpeguTopaMmn B COOTBETCTBUM €O €T.120 3akoHa o0 baHkpoTcTBe. OHO
NMPUHMMaEeTCs No peweHnto obuiero cobpaHnsa KpeanTopoB Ha Nbon cCTaanm
paccMoTpeHusa aena o 6aHKpPOTCTBE N yTBEPXKAAETCA apbuTpa>KHbIM Cy40M.
Copep>XaHue MMPOBOIro COorlalleHmnsa MoryT COCTaBNATb YC/10BUA 06 0TCpoyke nan
paccpoyke UcnosiHeHnsa obsa3aTenbLCTB A0JKHUKA; 06 ycTynke npaB TpeboBaHus
OO/KHUKA; 06 ncnosiHeHUn ero 0643aTeNbCTB TPETbUMM NNULAMN; 06 YMEHbLUEHNN
(cknpke) ponra; o npekpaweHnmn oba3aTenLCTB NyTeEM NpenocTaB/eHnsa B3aMeH
OTCTYMNHOro, U3MeHeHUs (HoBaLuumn) NxX cogep XaHns nam npowieHnsa goara nmbo o6
yooBrieTBopeHuUn TpeboBaHNn KpeanTopoB MHBIMN 3aKOHHbIMK cnocobamu. B xone
pasbupatenbcTBa Aena 0 baHKpPOTCTBE apbuTpa>KHbIM CyJOM Ha OCHOBaHUN peLlueHns
cobpaHusa KpeanTopoB MOXET BBOANTLCS BHELLHEE yNpaB/ieHne opraHmnsaymnen-
DOJKHNKOM (ecsin eCTb OCHOBaHMSA NoNaraTh, YTO ee naaTexxecnocobHOCTb MoXXeT ObITb
BOCCTaHoOB/eHa (CcT.68 3akoHa o 6aHKpoTCcTBE). Ha nepmnon BHELWHEro ynpaBiaeHns
BBOOUTCSA MOpPATOPUIM - OTCPOYKa yaoBneTBopeHunsa TpeboBaHnim KpeanTopos, KoTopas
pacnpocTpaHAeTCsa Ha AO0JIrY, BO3HUKLUME A0 HAa3HAYeHUsA 3TOro yrnpasjeHns, B TOM
yucne NoATBEP)XXOEHHbIE NCMONIHUTESIbHbIMU AOKYMeHTaMu (CcT.70 3aKoHa o
baHKpoTCTBE).

C MOMeHTa NPUHATUS apbuTpa>kHbIM Cy40M 3asBieHns o baHKpoTCTBe
npenycMaTpuBaeTCs BBeAeHWe nepnoaa HabnwoaeHnsa, oasa ocyLecTBAeHNS KOTOPOro
Cy[OM MOXXeT Ha3HavyaTbCs BPEMEHHbIN ynpasnswowmin. C 3Toro MOMeHTa
NPUOCTaHABINBAETCS NMPONU3BOACTBO M UCMOJIHEHME MO BCEM AesiaM, CBA3AHHbIM C
obpalleHnem B3biCKaHUA Ha MMYLLECTBO O0JIKHMKA, a Ntobble MMYyLLLeCTBEHHbIE
TpeboBaHUA K HEMY MOTFyT NPeabsABAATbLCS NN B KOHKYPCHOM nopsiake (cT.57, 58
3akoHa o0 6aHKpoTCcTBE). Llenb 3Tux Mep - coxpaHeHne nmyLecTBa AO0JKHMKA 415
COpa3MepHOro yaoBaeTBopeHns TpeboBaHU BCex KpeamTopos. Mo3TomMy B nepnoa
HabnoOeHWs opraHbl YrpaB/eHUs OO/KHUKA He BnpaBe coBepllaTbh 60/bLLINHCTBO
caoenok 6e3 cornacusi BDEMEHHOro ynpaBsioLwero, a Tak>Ke He MOryT NMpUHUMaTb
pPeLleHns 0 peopraHn3aLnm nan JTNKBUAALNN OOSKHUKA, ero y4acTUM B UHbIX
IOPUANYECKUX NNLAX, BbiNJlaTe AUBUAEHO0B U PAa3MELLEHNN SMUCCUOHHBIX LIEHHbIX
byMmar, Tak Kak 3TO MOXXEeT yLLEMNTb MHTepechl KpeanTopos. Ana cobnogeHns sToro



nopsiAka B roCyfapCTBEHHbIN peecTp IopNANYECKUX N1L, OJIXKHA BHOCUTbLCS
COOTBETCTBYIOLWAA 3anunch.

NmyLiecTBO, coCTaBnsAOWEee KOHKYPCHYIO Maccy, NpodaeTcs ynpasssiowmMm C cornacums
KpeanTopoB No obuemy npaBusly Ha OTKPbITbIX TOprax. 3 BbiIpy4YeHHbIX OT Mpogaku
CYMM MPOnN3BOAATCSA pacyeTbl C KpegnTopamMmm B COOTBETCTBUM C 04epeHOCTbIO UX
TpeboBaHMM 1 B NopsagKe, yCTAaHOBJIEHHOM 3aKOHOM 015 JIMKBMAAUUW IOPUNONYECKMNX NnL,
(n.1-3 cT.64 IK; cT.106-111 3akoHa o0 6baHKpOTCTBE). BHE o4epenn NoKpbIBatOTCA
cynebHble pacxoabl 1 BO3Harpa)kaeHmsa ynpasnstiowmm npn 6aHKpoOTCTBE, a Takxe
TpeboBaHMs, BO3HUKLLUME B nepmnoabl HabNoaAeHNS, BHELWHEro yrpaBieHnsa n
KOHKYPCHOI0 Mpon3BoACTBa, B TOM 4YuCS1e TeKyLiMe KOMMYyHaslbHble U
3KCrMJlyaTaunoHHble nnaTexun. TpeboBaHUa KpeanTopoB, HE YAOBNETBOPEHHbIE N3-3a
HeO4OoCTaTOYHOCTM NMYLLLECTBA AOJDKHUKA, CHUTAKOTCS NMoraweHHbIMN.

Mocne paccMOTpPeHNS oTYeTa ynpaBastowero apbutpa>KHbI Cya BbIHOCUT onpeneneHne
0 3aBepLUEHNN KOHKYPCHOro NMpou3BOACTBa, KOTOPOE SBASeTCA OCHOBaHMeM AJis
BHECEHUSA 3aNnUCU B peecTp PUANYECKNX NUL, O TMKBUAALNN IOPULNYECKOrO NLa -
[O/MHKHMKa. C MOMeHTa BHECEHUSA TaKOW 3anncn KOHKYpPCHOE NPOM3BOACTBO CYMTAETCA
3aBEpPLUEHHbIM, a lpPUANYECcKoe JINLO - JINKBUONPOBAHHbIM,

BaHKPOTCTBO OTAE/IbHbIX BUAOB OpUANYECKNX nny, obnagaetT HEKOTOPbLIMU
ocobeHHOCTAMM, NPeayCMOTPEHHbIMU 3aKOHOAaTeNbCTBOM (€T.134, N.3 ¢cT.139 3aKoHa O
baHkpoTCcTBe) 1 T.4. [10 BBEAEHUS B AENCTBME HOBOro 3akoHa 0 BaHKPOTCTBe A1 BCEX
roCyAapCTBEHHbIX NpeanpuaTUin NpeaycMaTpumBancs ocobbin NOPAAOK NpoOakum
rnpuHagnexawero M nMyLecTBa B Lensax npenoTepalleHns npusHaHusa nx
baHkpoTamu. [33] OnpeneneHHble 0COBEHHOCTU MMEIKTCA TakXXe Npu baHKpoTCTBE
6aHKOB N NUHbIX KPeAUTHbIX OpraHn3aumnn, CTPaxoBbiX U PUHAHCOBLIX KOMMAHNN 1
HEeKOTOPbIX APYrnx BUAOB OPpUANYECKNX NNLL.

9. JInyHble HeMMyLLeCTBEeHHbIe NpaBa IopPUANnYecKmnx
nvu,

[Moka3zaTenemM CaMOCTOATENIbHOCTU IOPNONYECKOro nua ABMSAETCHA ero BbICTyrnJeHne B
rpa>xxagaHCKoMm o6op0Te nB Cy,EI,E6HbIX opraHax oT CBOero nmMmeHun. Nva ropnan4eckoro
NNuUa CNy>XUT ero nHamnsmayajansaumnn n 3akJso4aeTCcd B ero HamMmeHoBaHMN,
ornpeneneHHoM B ydpeaounTesibHbIX JOKYMEHTaxX.



BMecTe ¢ TeM, B rpa)xgaHCcKoMm obopoTe HeobX0aAMMO NHANBUAYANIN3NPOBATL HE TOJIbKO
topuanYeckoe muo, HO 1 ero NpoayKumo. 3TUM LEeNsM Cly>KaT NPoOnU3BOACTBEHHbIE
MapKW, TOBapHble 3HAKWN, 3HaKN 06CNTY)KMBAHUS 1 HAUMEHOBAHNS MECT MPOUNCXOXKOEHUS:

NMpon3BOACTBEHHASA MapkKa - OnncaTesbHbIN cnocob nHaonBMAyanm3auum Toeapa.
NMpon3BoACTBEHHAA MapkKa AO0JIKHa B 06A3aTe/ibHOM NopsAKe nomMewaTbCsd Ha caM ToBap
NN ero ynakoBKY M O0J/KHa BKKOYaTb B cebsd pupmMeHHOe HanMeHoBaHume
npeanpuaTua-n3roToBUTENS U ero agpec, Ha3gaHue ToBapa, nNepeyeHb
noTpebuTenbCKNX CBONCTB ToBapa u T.4. [pon3BoACTBEHHAss MapKa MOXeT
npuMeHaTbca 6e3 cneunanbHON perncTpaunm, Ho OHa, B TOXKe BpeMs, He NoJib3yeTCs
rNMpPaBoBOW 3aLLNTOMN.

ToBapHbIV 3HaK - aMbnemMa nnum norotun. icnonb3lyeTcsa ANna oTANYMA OT OAHOPOOHbIX
TOBapOB Opyrux npomnssogutenen. Icnosb3oBaHMe TOBAPHOro 3HakKa ABASETCS
Cyb6BbEeKTMBHBLIM NPaBOM TOBApPONPON3BOANTENS N BO3MOXHO TOJIbKO NOC/e perncrpaumm
3Haka B [laTeHTHOM BegoMCTBe. B oTanyme oT Nnpom3BoaACTBEHHOW MapKW, Kak npasunio,
He COAEePXUT KOHKpPeTHOW nHdopMaumm o ToBape (Mpon3BoanTenb, NoTpebutensckme
KayecTBa 1 T.4.);

3HakK O6CJ'Iy)KI/IBaHI/IFI - nNpmnpaBHeH K TOBApPpHOMY 3HaKy U NCMNOJIb3yeTCA OpraHn3aunamu,
He npomn3ssoaAaALLNMN TOBapbl, HO 3aHNMMAaKLWNMNCA 0eATEJIbHOCTbIO MO OKa3aHWIKO YCNYT,

HanmMmeHoBaHMe MecTa NMPOUCXOXXAEHMNSA - ONPeaenseTcs yCA0BUAMMN KOHKPETHON
MEeCTHOCTM (NpMpoaHbie yCNoBuUS, ntoackne akTopbl). NpaBo NO/b30BaHNS TaKUM
HaVMeHOBaHMEM He ABJISETCSH NCKJTIYNTENbHBIM N MO3TOMY MOXKET 3aKPenaaTbCs 3a
nobbiMN NnuamMun, NPon3BoAALLMMKM aHANOMNYHbLIA TOBAp B TOM )X& MeCTHOCTMW.

10. Knaccuukaumsa ropnagnyecknx nmuy,

FOpunaunyeckume nmua pasnmyaloTcs B 3aBUCMMOCTU OT TOr0, COXPAHSAT N NX
ydypeanTenm (y4acTHUKM) Kakme-nnbo npaBa B OTHOLLUEHMN MMYLLIECTBA CO34aHHOMN
opraHmsauuun. YypeauTeneM HasblBaeTca TOT CybbekT (pusnyeckoe nam topnanyeckoe
JINLIO), KOTOPLIN CO3AaeT AaHHYO OpraHM3auunio 1 nepenaeTt el B COOCTBEHHOCTb,
X035INCTBEHHOE BeJleHne Uaun ornepaTuBHOE yrpaBJieHne YacTb CBOEro UMyLLLeCcTBa.
dakKTN4Yeckn yypegutenem sBaseTCca MU0 UK nnua, NoanncaBlume yypegnTesbHble
NOKYMEHTbI CO3[1aBAaEMOro lpuaAnYeckoro nnua. No asToMy KpUTEPUIO lopuanyeckme
nnua noapasnensiioTcs Ha YeTbipe BMAaa:

1) opraHmsaumnm, Ha UMyLLECTBO KOTOPbIX yYpeanTenn (YyHaCTHUKN) HE COXPaHAOT
HMKaKNX NpaB (BCe BUAbl HEKOMMEPYECKUX OpraHn3aLnii, 3a NCKJIIOYEHNEM



HEKOMMepPYECKNX NapTHepCTB),

2) opraHu3auuu, B OTHOLLIEHNN NMYLLLIECTBA KOTOPbLIX y4peamTenm (y4acTHUKK)
coxpaHsT obsizaTeNnbCTBEHHbIE NpaBa (ToBapuLlecTBa 1 obLecTBa, koonepaTuBsl,
HEKOMMepYecKne napTHepCTBa),

3) opraHusauunm, B OTHOLLEHMN UMYLLLECTBA KOTOPbLIX Y4peanTenm CoOXpaHaT Npaso
X039NCTBEHHOIr0 BegeHus (L4oYyepHmne npegnpuatus),

4) opraHusaunun, B OTHOLLEHMN MMYLLLEECTBA KOTOPbIX YYpPeaUTeNn COXpPaHSOT NpaBo
cobCTBEHHOCTN (roCy4apCTBEHHbIE U MYHULMMAJIbHbIE YHUTAPHbIE NPeanpusaTus,
(henepanbHble Ka3eHHble MPeanpPUATUS, YHPEXAEHWNS).

B 3aBncuMocTmM OoT cnocoboB Co3aaHNA U Luenen AeaTenbHOCTU Ipuanydeckme nmua
noapasnensaiTca Ha NybanyHblie n 4acTHble. K lopuandeckum anyam nyban4yHoro npaea
MPUHATO OTHOCUTb Te OpraHM3auunmy, KOTopble CO34alTCA MOMMMO BOJIN YAaCTHbIX AL,
nyTem U3gaHusa NpaBoBbIX aKTOB OpraHamMm rocygapCTBEHHOW BNACTU N yripaB/ieHMUS.
Mpexnae Bcero, 3To Ka3Ha PO (B mue MuHucTepcTBa puHaHcoB PD), a Takxe
rocyaapCTBEHHbIE (MyHUUMMANbHbIE) NPeanpuaTna N y4pexaeHns, KotTopble 0Obl4HHO
CO30al0TCHA B COOTBETCTBUM C yKa3amu lNpe3naeHTa, nocTaHoBneHUAMN lNMpaBuTensCcTBa,
pacrnops>XeHNsaMNU KOMUTETOB MO YrNpaBJIeHUIO roCyAapCTBEHHBbIM NMYLLECTBOM U
OoHO0B rocynapCTBeHHOro umyulecTtsa. Tak, B n.1 ct.115 'K npamMo roBopuTcs, 4TO
dhenepanbHOe Ka3zeHHoe nNpeanpuaTme obpasyeTcsa TONbKO NO peweHunto NpaBuTenbCcTBa
PO.

Opnonyeckune nvua 4enaTca Ha KOMMep4Yeckmne n HeKoMMepyeckme opraHmsaunu.

10.1. KoMmMepuyecKkue lopuanyeckKkume nuua

KoMMepyYeCcKMMmn Ha3biBalOTCA TakKmMe topnamndeckme nmua, Lesblo KOTOPbIX SBNSeTCs
n3BneyvyeHmne Nnpunbblian NyTem oCyLLLeCcTBAeHMS Ntobon, He 3anpeweHHON 3aKOHOM
nesaTenbHoCcTU. K KoMMepYeCcKM opraHu3aumsaM OTHOCATCA cregyolimne:

X035NCTBEHHbIE TOBAaPULLIECTBA - AOrOBOPHbIE 00beANHEHNS HECKOJIbKUX JINLL OIS
COBMECTHOr 0 BeJleHns NpeanpuHUMaTesIbCKoOn AesdATeNbHOCTY noj obwmmM nMeHemM.

MonHoe TOBapPULLIECTBO - XO3NCTBEHHOE TOBAPULLECTBO, YYAaCTHUKN KOTOPOro
conmpapHo HecyT cybcmanapHyto OTBETCTBEHHOCTb Mo ero ob6s3aTenbCTBaM BCEM CBOUM
NMYLLIECTBOM.



ToBapuLLECTBO Ha Bepe - XO3NCTBEHHOE TOBApPULLECTBO, COCTOSALLEE U3 ABYX KaTeropumn
YYaCTHUKOB: MOJIHbIX TOBapuLien (KomnaeMmeHTapueB), CONNOapHO HECYLLUX
cybcnagnapHyto oTBETCTBEHHOCTb MO ero o6sa3aTenbCTBaM CBOUM UMYLLLECTBOM, U
TOBapPULLEN-BKIAAYNKOB (KOMMaHAMTUCTOB), HE OTBeYaoLwWwmx rno obsasatenscream
npeanpuaTus.

B ocHoOBe co3gaHuMA NMOJIHbIX U KOMMaHAUTHbBIX TOBapULLECTB, 0bLWeCcTB C OrpaHNUYeHHON
N OOMNOJIHUTE/IbHOW OTBETCTBEHHOCTbLI, HEKOMMEPYECKNX 06 beANHEHNI LOPNONYECKNX
vy (accoumaunm n Co30B) N HEKOMMEPYECKUX MapTHEPCTB JIEXXUT yuYpeanTesibHbIN
[O0roBop, NMOCPenCcTBOM KOTOPOro TakXXe MOryT Co3aBaTbCA HEroCcyaapCTBEeHHbIe
yupexnaeHus, oHObl 1 aBTOHOMHbIE HEKOMMEpPYeCKMe opraHmnsaumnm, ecnm nx
yypeanTenamMmn aBAsTCSA ABOE UM HECKOJIbKO n3ndecknx (topnandeckmnx) nuuy. B
COOTBETCTBUU C y4peanTesibHbIM 4OFOBOPOM CTOPOHLI (y4penouTtenun) obasyoTca apyr
nepen Apyrom cosfaThb lopuanyeckoe anuo, onpenenstoT NopaaokK COBMeCTHON
neaTenbHOCTM NO ero co3aaHuio, yCnoBusa nepenaydn B ero cobCTBeHHOCTb (MosHOEe
X038NCTBEHHOE BeeHMe UM onepaTUBHOE yrpaBJlieHUe) CBOEro uMyLlecTBa, NopsaoK
BbIXO[a U3 ero cocTaBa M NPUHATMA B COCTaB 0bbegNHEHNSA HOBbIX YH4aCTHUKOB N Apyrue
YCJIOBUSA CBOEro y4acTus B AesaTeNbHOCTU AaHHOM opraHm3auun. Ecnm nony4yeHHas
IOPNONYECKMM INLLOM NMPMBObISIb NOANEXNT pacnpeneneHnto Mexay y4peantensMmun, OHn
yCTaHaBAMBAOT NMOPAOOK pacnpeneneHns ston npmbbinin. OQHOBPEMEHHO C 3TUM B
00roBope onpenensanTca yC0BUA N NOPALOK pacnpeneneHns mexay ydypegntenamun
yObITKOB OT AeATeNbHOCTUN opraHmnsaunn (n.2 ct.52 'K P®). OT gorosopa 0 COBMECTHOM
0eATenbHOCTU y4YpeanTebHbI 4OrOBOP OT/INYAETCHA TEM, YTO ero enNCcTBMeE He
3aKaH4YMBaeTCsd nocyie perncTpaunmn lpnagn4yeckoro anua, a Npoao/mKaeTCca Ha
MPOTSXKEHNN BCEro BPEMEHM CYLLECTBOBaHMA opraHn3aunn. Takum obpasom,
yypeaouTenbHbI 4OroBOp, onpeaensowmn BHyTPEHHNE OTHOLLEHNA Mexay
y4aCTHUKaMn obbeanHeHns, 4eNCTBYET napasisieNIbHO C YCTaBOM, KOTOPbIA B 3TOM
cJly4ae paccMaTpuBaeTCs Kak COCTaBHadA 4YacCTb 4OroBopa O Co34aHuUu lopnan4yeckoro
nnua.

X03ANCTBEHHbIE 06LEeCcTBa - 3TO OpraHn3aumn, Co3aaBaeMble 0AHUM NN HECKOIbKUMU
nmuamm nytem obvegnHeHmsa (obocobneHns) nx nmywiecTsa oaa BeaeHums
npeanpuHNMaTesIbCKON AeATeNbHOCTMN.

O6LecTBO C OrpaHUYEHHOM OTBETCTBEHHOCTbLIO - KOMMepYeckas opraHusaums,
YCTaBHbIN KannTan KOTOPOW pa3fesieH Ha [0S onpeneneHHbIX pa3Mepos,
obpa3oBaHHasA 0QHUM UIN HECKOJIbKUMUN NTNLAMU, HE OTBEYaKLWMMIN Mo ee
obsa3aTenbcTBaM.



O6LecTBO C AOMNOJIHUTE/IbHOW OTBETCTBEHHOCTbLIO - KOMMEpYecKas opraHusauyums,
YCTaBHbIN KanuTas KOTOPOW pa3aenieH Ha A0JIM 3apaHee onpenesieHHbIX pa3Mepos,
obpa3oBaHHasa OAHUM NN HECKOJIbKMM NTMLaMN, CONMMOAPHO HecyLwmMmmn cybcngnapHyto
OTBETCTBEHHOCTbL MO ee ob6sA3aTeNnLCTBaM B pa3Mepe, KpaTHOM CTOMMOCTU UX BKJ1a4O0B B
yCTaBHbIN KanuTainl.

AKLMNOHEpPHOe 00LLEeCTBO - KOMMepYeckas opraHmsaumns, obpasoBaHHasa OgoHUM UK
HECKONIbKMMUN NnuamMm, He oTBeYvaroLlwmmMim no ee obs3aTenbCcTBaM, C yCTaBHbIM
KanuTasoM, pa3aesieHHbIM Ha 00N, MpaBa Ha KOTOPbIe YA0CTOBEPSAITCS LLIeHHbIMK
bymMaramm - akymnsmu.

3akpbiToe AO - pacrnpeaensieT BbiMyCKN HOBbIX aKLUA MeX Oy KOHKPETHbIMW 3apaHee
N3BECTHLIMU NnLAaMK. YNCSI0 YNeHOB He cBbile 50, akLMoHepbl UMEKT NPaBo
NPENMYLLECTBEHHOI MOKYMKN OTHY )X AAEMbIX APYr MMM aKUMOHEPaMUN aKLWNA,

HapogHoe npeanpusaTmne - akunoHepHoe obuwecTtBo paboTHUKOB.

OTkpbiToe AO - BNpaBe npegfiaraTh akUUn Os npuobpeTeHns Heor paHUYeHHOMY Kpyry
nmu,.

YypeaonTtenn akuMoHEpPHbIX 06LecTB, NPON3BOACTBEHHbIX U MOTPEbUTENbLCKNX
KoornepaTneoB, 06LLEeCTBEHHbIX OpraHn3aLnin 3akalo4atoT Mexay cobon 4orosop o
COBMECTHOMN OeATeNIbHOCTU, Lelb KOTOPOro COCTOUT B OCYLLEeCTBAEeHUN nmm coobuia
€OWHCTBEHHOM onepauunmn - CO34aHNsa N perucTpaumn pmand4eckoro nmua. B gporosope
ydypeontenn onpenenstoT NpaBoByo opmy byayuien opraHmsaunm, onpenenstoT
npeaMeT 1 Luenn ee oeaTenbHOCTW, YCTaHaBAMBAOT CBOM NpaBa U 06513aHHOCTM Mo
CO30aHMI0 opraHm3aunm n GopMMpoBaHMIO ee nMyLecTBeHHon 6a3bl, pacnpenensaoT
Mexxay cobon pacxonbl, CBsi3aHHblE C pa3paboTKom y4YpeanTesbHbIX JOKYMEHTOB U
permcTpaumnen topuanvyeckoro nmua.

Bnpoyem, Takon nopsAaaok cobniogaeTcs gaseko He Bcerga. Ha npakTtuke gorosop
ydypeontenem o COBMECTHON OeATeNbHOCTU MO CO34AHMI0 YKa3aHHbIX BUOOB
OpraHu3aLmin MOXXKeT 3aKJ/lo4aTbCA U B YCTHOW hopMe. Halle BCcero BeCb Heobxoanmbii
MOArOTOBUTEJIbHbBIN MPOLLECC OCYLLECTBASET MHULMNATUBHAA rpynna n3 HeCKoJIbKMX
yenosek, a POpMasibHO peLlleHne 0 CO34aHNN LPNONYECKOro nua NpMHUMaeTcs obwmnm
cobpaHmeM yypeaunTesien, KOTOpoe TakXe yTBep)XAaeT yCTaB (3apaHee
MOArOTOBJIEHHbLIN MPOEKT) N BbibMpaeT pykoBoaswme opraHbl byayuiero obbeamHeHns.

N B TOM, n B Apyrom csyyae nocse NnpuHATUA yCTaBa U perncrpaummn co3gaHHON
opraHmsaunm ooroesop o COBMECTHON OeATesIbHOCTU YTpadYnBa€eT CUNYy, a BCe



B3aMMOOTHOLLUEHNA MeX Ay ydpeanTtTesiaMn (y‘-IaCTHI/IKaMI/I) onpenendroTcd B
COOTBETCTBUN C YCTaBOM.

3. Mpon3BoACTBEHHbLIN KOoOMepaTue (apTenb) - 3To obbeanHeHne Ny, Ans COBMeCTHOro
BeAeHnsa NpeanpuHMMaTebCKON AEATENbLHOCTN Ha HavanaX X IMYHOIrO TPYA40BOro U
WHOro y4acTus, NepBoHavYa/ibHOE UMYLLECTBO KOTOPOro CKadblBaeTCsa N3 NaeBbIX
B3HOCOB 4/1IeHOB 00begnHeHUs.

4. [ocymapcTBeHHOe (MyHMUWNanibHOe) npeanpusaTune - npuandeckoe nuuo,
yypexxaeHHoe rocynapctsomM nmMbo opraHoM MeCTHOro camoynpaBieHus B
npeanpuHNMaTEeNIbCKNX Lenax Uin B Lenax Bbinycka 0cobo 3Ha4YnMMbIX TOBApOB
(nponsBoacTBa paboT nan okasaHmMa ycsyr), UMyLLECTBO KOTOPOro COCTOUT B
rocyfapCTBeHHON (MyHMUMNanbHOM) COBCTBEHHOCTN.

4.1. YHNTapHoOe npefnpusaTue, OCHOBaAHHOE Ha rnpaBe X035IMCTBEHHOr 0 BeieHUS.

4.2. YHUTapHoe npegnpuaTme, OCHOBaHHOE Ha npaBe OnepaTUBHOIO yrnpaBieHUs
((bepepanbHoe KazeHHOe NpegnpuaTne).

KoMMep4yeckne opraHusaumm MoryT Co34aBaTbCA TONIbLKO B hopMax, NPsSMO
npenycMoTpeHHbIX pa>KgaHCKNM KOLEKCOM. DTOT nepevyeHb ABSETCA ncHeprbiBalowmMm
(cT.50, 114 TK, n.1 cT.6 3aKOHa 0 BBeAeHUN B AencTeune 4actum nepson K PO).

KoMmMep4yeckune opraHusaumm HagesneHbl obuwen npaBocnocobHOCTLIO, T.e. MOryT
3aHMMaTbCa NobbiMM BUAaMU NpeanpuHUMaTeIbCKON OeATesIbHOCTU, He
3anpeweHHbIMU 3aKOHOM. OfHaKo yypeauTenu nbon opraHmnsaumm MoryT yCTaHOBUTb
B €e y4YpeaunTesibHbIX LOKYMEHTaX OrpaHNYeHUs Ha 3aHATNE OTAEeSIbHbIMN BUAAMU
neaTeNbHOCTN NNBOo yKasaTb UcHepnbiBalOLWMIM nepeyYyeHb 3TUX BUOoB. KpomMe Toro, ans
OCyLLeCTBJIEHUSA HEKOTOPbIX BUOOB AeATENIbHOCTU, NepeyeHb KOTOPbIX MOXKET BbITb
yCTaHOBJIEH TOJ/IbKO 3aKOHOM, TpebyeTcsa nonyyvyeHme crneunanbHOro paspeLlleHuns -
nmueHsun (ct.49 INK). CnegosaTesibHO, KOMMepYecKas opraHm3auuns, B y4peamTenbHbIX
AOKYMeHTax KOTOPOW He COAEPXKNUTCA NCHEepPnbIBaOWNA NepevyeHb BUAOB AesATesIbHOCTHU
N HEeT HMKaKNX 3anpeToB, Bnpase TpeboBaTb NpefoCTaBAEHNSA INMLEH3NN Ha 3aHATHNE
COOTBETCTBYHOLWMNM BUOOM A0eATENbHOCTU, N el He MOXeT BbITb 0OTKa3aHo Ha TOM
OCHOBaHUMN, 4TO OaHHbIN BUA, AeATEeSIbHOCTUN He YNOMSAHYT B ee yCTaBe.

HeKommep'-leCKme ropunanydeckme Jnmua

HekoMMep4yecKnMn Ha3biBalOTCS OpraHmM3aLmnmn, KoTopble HE MPecnenyoT N3BaevyeHue
NpubbINM B Ka4ecTBe OCHOBHOW LN U HEe pacnpenenstoT Nosly4YeHHYo npubbiib Mexay



y4acTHuKamu (cT.50 MK). HekomMepyeckune opraHmsaymm MOryT co3aaBaTbCs B J1OObIX
opMax, NpefyCMOTPEHHbIX 3aKOHOM. K HEKOMMEepPYEeCKUM OpraHM3aumaMm MOXXHO
OTHeCTU Takue:

1. MNoTpebunTensckme KoonepaTmBbI[34] - 06beAUHEHNE NINL, Ha HaYaslax YJIeHCTBa B
Lensax ynosneTBopeHmsa cobCcTBeHHbIX MOTpebHOCTEN B TOBapax M ycayrax,
rnepBOHayvyaibHOE MMYLLIECTBO, KOTOPOIro CKNaAbiBaeTCA N3 NaeBbiX B3HOCOB.

2. ToBapuLlecTBa COBCTBEHHUKOB XWJbS - HEKOMMepYeckoe 06beanHeHne nuu, -
COBCTBEHHNKOB MOMELLLEHUI AJ19 COBMECTHOIr0 ynpaB/eHUs 1 3KCnayaTauum eanuHoro
KOMMMJIEKCa HEABMXXMMOIro UMYLLIECTBA (KOHOOMUHMYMA).

3. ObwecTBeHHble 06beanHEeHNA[35] - HeKOMMepYecKoe obbeiuHEeHMEe NTNL, HA OCHOBE
0bWHOCTN NX NHTEPECOoB ANA peanusaynm obLmnx uenen.

3.1. ObuwecTBeHHble OpraHn3aumun[3e] - obbeaMHEHNS Ha OCHOBE Y/1I€HCTBaA.

B Tex cny4yasix, Korga ABoe Uin HECKOJIbKO NnL, 06beanHATCAa Mexay coboin ans
JOCTUXKEHUA UMYLLLECTBEHHBIMU N JINYHBIMU YCUNUSAMU U3BECTHOW LieSIN, Mbl UMEEM L,eJ10
C opraHusauven nnm obbeamnHeHnem nul,. TakoBbl BCE BUIbI XO3ANCTBEHHbIX
ToBapuLecTB 1 obuecTs (Kpome 06LLeCcTB, COCTOSALMX U3 OHOMO JINLLA); KOONepaTuBhI;
OCHOBAHHbIE Ha YJIeHCTBE 06l EeCTBEHHbIE U PEIMINO3HbIe OpraHn3aLum,
HEeKoOMMepYeckune rnapTHepPCcTBa, 00beANHEHNS PUANYECKUX NuL,. OTANYUTENbHbBIM
NPU3HAKOM CO03a ABNAETCHA HaJIMYMe B HEM HEKOEro COCTaBa YYaCTHUKOB WUJIN YJ1IEHOB.

Ecnv obbennHeHue obpa3syeTcs NnocpeacTBOM y4peanTesibHOro OroBopa, TO COCTaB
yypeauTenen Bcerga coBnagaeT C ero y4aCTHUKaMM, NOCKOJIbKY B C/ly4ae BbiXo4a WUau
rnpmMemMa HOBbIX YJIEHOB y4YpeauTebHbIN A0r0BOP Nepe3akaidaeTcs (CTapbin
YHNYTOXKAETCs U MOANMUCLIBAETCA HOBbIN). Mony4daeTcs, 4To o6begnHeHne co3aaeTcs
Kak 6bl 3aHOBO, B HOBOM COCTaBe, XOTS 3TO He BJieYeT 3a COO0N HM peopraHu3auunto, HK
NNKBUAALMIO OPUANYECKOrO0 Nnua.

Ecnn Xe opraHu3saums co3gaeTcs NocpeacTBOM AOroBOpa O COBMECTHOM AeATeNbHOCTH,
TO COCTaB ee yuypeauTenen, Kak npaBnio, He COBNagaeT C YNCOM By AyLIMX YHAaCTHUKOB,
KOTOPbIX 0ObIYHO CTAHOBUTCS 3HAYMTENIbHO Bosiblue (MCKIOYEHNEM U3 3TOro npasuia
SABNAETCHA aKLMOHepHoe 06LLecTBO 3aKPbITOro TUMa, XO0TS U B HEM C cobntoaeHnem
Tpebyembix Npouenyp Ntobon akLMoHep MOXKET NPOAAaTb YAaCTb CBOMX aKLUUA TPETbEMY
nnuy). Beixod v NpUeM HOBbIX YJIEHOB HUKAK HE OTPa)katoTcs B yYpeanTesbHbIX
JOKYMEeHTax opraHu3aummn, Kotopas akTUYeCcKkn TOJIbKO BeAeT y4YeT HAJIMYHOro Ynuca
CBOMX YJIEHOB (HanpuMmep, peecTp akunoHepos). COOTBETCTBEHHO NpoLieaypa Bbixoaa U



nprueMa O0BOJIbHO NPOCTa (MpoAa>ka Uan NOKyMnKa akUWUn B OTKPbITOM aKLMOHEPHOM
obuwiecTBe, NpuHATNE pelleHns 6ObLUNHCTBOM FOJIOCOB MPUCYTCTBYOLWNX Ha obLiem
cobpaHuM 4YNeHOB B KoonepaTmee n T.M.).

3.2. ObLecTBEeHHbIe ABUXKEHUA[37] - MAacCoBble 06beanHeHNs, He MMetoL e YieHCTBa.

3.3. ObuwecTBeHHbIE (POHAObI[38] - HE UMElOLLME YIeHCTBa 00beANHEHMS, LeNlb KOTOPbIX
3aKJilo4aeTcsa B QOPMMPOBAHUN MMYLLECTBA M €ro NCrnosib30BaHUN Ha obLecTBEHHO
rnosiesHble uenu.

3.4. ObwecTBEHHbIE YYPEXAEHNA[39] - HE UMEIOLLME YIeHCTBa OpraHnu3aunu, uenb
KOTOPbIX - B OKa3aHNN KOHKPETHOro Bnaa ycnyr B MUHTepecax y4aCTHUKOB.

Ecnun >xe oaAnH Uan ga)ke HeCKoIbKo yypeautenen o6ocobnsoT 4YacTb CBOEro
MMyLLecTBa M LesieBbiIM Ha3Ha4YeHNeM nepeaatoT ero codgaBaemMomMy CybbekTy ans
peweHnsa Kaknx-nmbo 3anayd, He CBA3aHHbIX HAaNPAMYO C JINYHLIMU UHTEepecamun
ydypeauTenen, BblAeNMBLUNX 3TO UMYLLLECTBO, TaKMe lpuandeckue nmua HasblBaloTCA
yypexaeHunamun. K HUM cnenyeTt OTHeCTU rocyfapcTBeHHble 1 MyHULMNasabHble
npeanpuaTus, 4o4epHue NpeanpusaTus; Bce Buabl COBCTBEHHO y4pexxaeHnn (KoTopble
MOTyT ObITb KaK roCy4apCTBEHHbLIMU, TaK N YaCTHbLIMUN); HE UMeKL e YNeHCTBa
aBTOHOMHbIe HEKOMMepYecKne opraHmsaumm n goHabl. OCo6eHHOCTb Ha3BaHHbIX
OpraHmM3aumnnm COCTOUT B TOM, YTO BCE OHU BbI/IN KEM-TO CO3A4aHbl, YYpEXXAEHbI, HO B HUX
HEeT HW YY4aCTHUKOB, HX 4/1eHOB. 10 CyTKn, OHM NpeacTaBnAlOT cobon "uenesoe" nnu
"nepcoHnpunumnpoBaHHoe" MMyLLEeCTBO, NOCBSLLEHHOe obLlienonesHon uenun. B
HEKOTOPbIX C/yYasX fa)Ke U3MEHEHUE yYypeanTesbHbIX JOKYMEHTOB TakoM opraHm3aumnm
OblBaeT BeCbMa 3aTpyaHuUTenbHO. Hanpumep, ecnm B ycTaBe hoHAa He NpeayCMOTPEHbI
BO3MOXXHOCTb W npouenypa ero nuaMeHeHus, To yCTaB MOXeT ObITb U3MEHEH TOJIbKO B
cynebHoM nopsake rno 3asiBJIEHNIO OpraHoB hoHAa UM opraHa, yrnoJiIHOMOYeHHOro
OCYLLeCTB/ATb HaA30p 3a ero A4eATes/IbHOCTbIO.

3.5. OpraHbl 0bLEeCcCTBEHHON CaMOAEATENIbHOCTN[40] - HE MMeKL e YNeHCTBa
obbeanHeHns, uenb KOTOPbIX 3aKl04aeTCss B COBMECTHOM pelleHnn pa3inyHbIX
coymasnbHbIX Npobnem rpa>kgaH rno MecTy XutenbcTtsea, paboTbl nan y4ebol.

4. PenurnosHas opraHmsauuns[4l] - obbeamHeHmne rpa>kgaH, nmeroLliee oCHOBHOW Liesibio
COBMECTHOE UCroBeaHne n pacnpocTpaHeHne Bepbl n obnapatollee
COOTBETCTBYHOLWMMU 3TUM LM Npru3HakaMmu (uepemoHumnun, obyyeHmne penmruu,
pesnrno3Hoe BocnmnTaHue).



5. doHAa[42] - HeKoMMep4yecKaa opraHnsauund, He nMerLlasd 4JjeHCTBa, OCHOBaHHaA ANnA
OOCTUMXeHNs obwecTBeHHO NoJIe3HbIX Lenen nytem ncnoJib3o0BaHA MMyLLeCTBa,
nepenaHHoOro B ee CobCTBEHHOCTb ydpeomntenamn.

6. YupexxaeHune[43] - opraHmsaumns, cosgaHHas cobCTBEHHNKOM A1 OCYLLEeCTBAeHUN
PYHKLMA HEKOMMEPYECKOr0 XapakTepa U PUHaHCMpyeMasa UM NOJIHOCTbIO MM YaCTUYHO
(obnapmatoT NpaBoOM ONEPATUBHOMO yNpaBAeHUS UMYLLLECTBOM, COOCTBEHHUK HeceT
cybcmanapHyto OTBETCTBEHHOCTD).

Jo4yepHue npennpunaTtnsa, POoHAObI N y4pexx4eHUs Yalle BCero Co34atTcsa nyTem
OLHOCTOPOHHEro BoJien3bsaBIeHNSA (OAHOCTOPOHHEW CAENKWN) OTAESIbHOro yypeauTens -
IOPNONYECKOro Unm nsndeckoro amua. Yupegutesb NpUHNMaeT peLleHne 0 Co3gaHnmn
opraHm3aumun, yTBep)xaaeT ee yCTaB M NofgaeT B COOTBETCTBYIOLWMNN FOCYyAapCTBEHHbLIN
opraH 3asBsieHune c Npocbbon 3aperncTpmpoBaTb ee B yCTaHOBJIEHHOM Nopsake.
AHanormnyHas npouenypa coBepLiaeTcs, ecam co3gaeTcsa obLecTBo C OrpaHUYeHHOoN
OTBETCTBEHHOCTbIO UK aKLMOHepHoe obLecTBO, cocTosLee TOJIbKO U3 04HOIo NMua,
npegycMmoTpeHHoe cT.88 K PO 1 3akoHO4aTEe/IbCTBOM MHOIMMX €BPOMNMENCKUX CTPaH.

7. TocynapcTBEHHAs KOPNopaLus - HEKoMMepYeckasa opraHusaumns, yupexaéHHas PO
nyTem U3[4aHUS CreLUnasbHOro 3aKoHa A1 OCYLLLEeCTBAEHUSA CoLUMabHbIX,
yrpaBAeHYeCKNX NN NHbIX 06LLECTBEHHO Mone3HbIX MYHKLINA.

8. HekoMMepYyeckoe NapTHEPCTBO[44] - HEKOMMepPYecKas opraHn3aumns, YieHbl KOTOPOoW
COXPaHSAOT NMpaBa Ha ee UMYLLLeCTBO, CO3JaHHaA A1 OKa3aHUs COAeNCTBUSA CBOUM
4yneHaM B BeJeHUn obLienosnesHon AesaTesIbHOCTH.

9. ABTOHOMHas HEKOMMepYecKasl opraHn3aums[4s] - yYypexxaeHHasi Ha OCHOBE
N06pOBOJIbHBLIX UMYLLLECTBEHHbIX B3HOCOB HEKOMMEpPYECKas OpraHu3auuns, nMetoLlas
Lesiblo NpeaoCcTaB/eHNe YyCayr BCEM 3aMHTEPECOBAHHbIM JINLAM.

10. O6begnHeHne (accoumayns Uan Coro3) LPUONYECKNX NNL[46] - HEKOMMEPYECKas
opraHmn3aums, obpaszoBaHHas HECKOJIbKUMU LOPUANYECKNMUN NNLAMN ONS BeOeHUS
0eaTenbHOCTU B UX MHTEpPEeCcax.

HeaTenbHOCTb BNaroTBOpUTESIbHBIX OpraHnu3aunii, KOTopble Yalle BCero co3fatTcs B
hopMe obLLecTBEHHbIX OpraHusaumm niam oOHO0B, perynpyeTcs Takxe 3aKoHOM oT 11
aBrycta 1995 r. "O 6narotBopuTenbHON AeATENbHOCTU U 6BnaroTBOpUTENIbHbIX
opraHunsaumax".

3agaHue 1



CpaBHUTENIbHAA XxapaKTepucTMKa UMyLLecTBa 1 BeLlen

CtaTba 128 NpaxaaHcKoro Kogekca Poccuinckon depepaunmia7] K obbekTam
rpaXK4aHCKMX nNpaB OTHOCUT:

- BELLW, BKJOYAs AEHbIW U LIeHHble ByMaru, nHoe UMyLLLECTBO, B TOM YucChe
UMYLLLECTBEHHbIE NPaBa;

- paboTbl N ycnyru;
- NH(OPMaLUWUIO;

- pe3yJibTaThbl VIHTeJ'IJ'IeKTyaJ'IbHOIZ 0eAaATesibHOCTW, B TOM HYcCJie NCKJTI0OYUTEJIbHbIE MNMPaBa
Ha HNX (I/IHTEJ'IJ'IeKTyaJ'IbHaH CobCTBEHHOCTbL);

- HEMaTepUnaJibHblE bnara.

Takum obpa3om, nepeyeHb 06BEKTOB rpakAaHCKUX NpaB 0b6benHSAeTCs B YeTbipe
rpynnbi:

- NMYLLIECTBO;

- 0eNCcTBUS;

- pe3ysibTaTbl UHTENIEKTYas/IbHON (TBOPYECKOW) AEeATENIbHOCTN;
- HemaTepuanbHble 6nara. [48]

TepMUH "MMyLLECTBO" NPUMEHAETCA B Frpa)X4aHCKOM NpaBe HeoAHO3Ha4YHo. YacTo noa
NMYLLLEeCTBOM NMOoApa3yMeBaloT Bellb UK onpefesieHHY0 COBOKYMHOCTb Belwen. B nHom
3Ha4YeHUN ynoTpebnaT TEPMUH "NMyLLLECTBO", KOrga nog HUM NoHMMaT obbeanHeHne
NMEeLWNX OEeHEXXHYIO OLEeHKY KaK Belleun, Tak U UMYyLLeCcTBeHHbIX npas. B aTux cnyvasx
rMnpaBo Ha NMMYLLECTBO PacrnpoCTpaHAETCHa He TOJIbKO Ha BellWn, HO U Ha npuynTarLmecs
00X0o4bl N UHble npaBa. 3BeCTHO 1 TpeTbe 3HaYeHne TepMunHa "nmyectso”. lNMoa
"HacneACTBEHHbIM MMYLLECTBOM" MOHUMAOT BCE MMYyLLEeCTBEHHble NpaBa (aKTuBbI) U
obs3aTenbLCTBa (MaccuBbl), KOTOPbIE NEPEXOAAT OT HacnepoAaTeNnsa K Hac/ieAHNKaM[49].

B n3BeCcTHOM CcMbICNe TEPMUH "NMYLLLECTBO" B POCCUNCKOM MNpaBe MOXHO CPaBHUTDL C
PUMCKNM NOHATUEM BELLEN.

MoHATWE >Ke BeLLN MO POCCUIACKOMY MPaBYy y>Xe& COOTBETCTBYHIOLLErO MOHATUSA MO
PUMCKOMY YaCTHOMY MpaBy.



Bewwn npencrasnsaoT cobon, BO-nepBbiX, HEMNOCPEACTBEHHO MaTepuasibHble 06BHEKTHI
BHELUHEro Mmpa, 4em OT/INYaKTCA OT APYrMX BUAOB 0ObEKTOB rpa>kgaHCKMUX Npas,
KOTOpble B CBOEM HeNnocpenCcTBEHHOM BUAE BbICTYMNAKOT B Ka4YeCcTBe naeasbHbiX
o06beKkToB.

Bo-BTOpbIX, BELMN - CTaTU4YHbIEe 06BEKTHI (B OTAMYME OT, HANpUMep, ANMHAMUYHbIX paboT un
yCcnyr), rno CBOEN NpuUpoae OHN ABAAKTCA pe3ysibTaTOM NPUPOLHbIX UM COUMaNbHbIX
rnpoueccoB (Torga Kak, HanpuMmep, NHPOPMaLUUa ABAAETCA XapaKTEPUCTUKOW N 3TUX
rnpoueccoB, N CaMNxX BeLLen).

B-TpeTbux, Bewwm cnocobHbl HENOCPEACTBEHHO YAOBNETBOPUTbL MaTepuasibHble
noTpebHOCTK YenoBeka (4TO He MO CKUaM HU OAHOMY OPpYroMy 06beKTY rpakaaHCKuX
npas). NMpeameTbl, He obnagatowime Nosie3HbIMM KadyecTBaMm NMbo nonesHble CBONCTBA
KOTOPbIX eLle He OTKPbITbI JIIDAbMU, @ TaKXe npeagMeTbl, He4OCTYMNHbIE NI0AAM Ha
OAHHOM 3Tane uMBuAM3aunnm (Hanprumep, KoCMMYeckme Tena), obbekTamMm rpa>K4aHCcKo-
MPaBOBbIX OTHOLWEHWNI He BbICTYyMalT. MIHbIMK CoBaMK, CTaTyC Belen npuobpeTatoT
NNLWb MaTepuaibHble LLEHHOCTU, TO eCTb MaTepuaibHble 6nara, nonesHble CBONCTBA
KOTOPbIX OCO3HaHbl 1 OCBOEHbI JIIOObMN.

B-4eTBepTbIX, BELN NMEIOT AEHEXHYIO OLEHKY.

EcTecTBeHHblE CBONCTBA BELLEN MOryT 00yCNnoBMUTb pa3inyHOE NMpaBoBOe
perynmpoBaHue OTHOLUEHUI N04en No nosoAy Bewen. NMosTomMy lopuanyeckas
Knaccugukaumsa sewlen 4acTo OCHoBaHa Ha NX eCTeCTBEHHbIX CBONCTBaX. BMecTe ¢ Tem
npuaaHue Bewam TOro Nan MHOro NMPaBOBOr0 3HAYEHMSA 3aBUCUT U OT NX 0BLLLEeCTBEHHON
PYHKLMKN, KOTOpasa N3MeHSAeTCa CO BpeMeHeM 1 onpejensieTcsa 3agavyaMm COBPEMEHHOro
nepwuoaalsol.

3agaHue 2
OTnn4me CpoKOB MCKOBOW AaBHOCTU OT APYrMX BUAOB CPOKOB

CpOKW OCYLLLeCTBIEHNA FPaXKgaHCKMX NpaB TakXXe MOryT 6biTb NoAeneHbl Ha: CPOKM
CyLLEeCTBOBaHUA rpakgaHCKMX NpaB, NpecekaTesibHble CPOKU, MPETEH3NOHHLIE U
rapaHTUNHbIE, CPOKM FOAHOCTU, CNY>XObl, peanmsaummn n XxpaHeHns ToBapa n gpyrue.
CpOoKW CyLLLEeCTBOBAHMS MrpaXkKAaHCKNX MpaB - 3TO CPOKM AENCTBUSA NpaBa BO BpeMeHU. Mx
3HAYMMOCTb COCTOUT B obecnevyeHnn nnLy BpeMeHn ANa peasnsaumm ero npasea.
MpecekaTeNbHble CPOKU - 0cobas KaTeropms CPOKOB OCYLLECTBJIEHUSA FPaKAaHCKMX
npa.. Y yNnoJHOMOYEHHOr 0 SiMlla eCTb CTPOro onpefeneHHoe BpeMs A1 pean3aumnm ero
npaB NoA yrpo3oi NpekpalleHns BCNeACTBME ero HEOCYLLEeCTBAEHNSA NN



HeHaasiexallero ocyuecTssieHUsa. Hanpumep, 6 MeCA4YHbIN CPOK, NpefoCcTaBseMbli
Kpegutopam ang npefbasneHns TpeboBaHUn K HacnegHUKaM OO/DKHUKA.
[MpeTeH3UOHHbIN CPOK - CPOK A1 NpeAbsaABAEHNA NPeTEeH3UN YyNPaBOMOYEHHOro
cybbekTa K 06a3aHHOMY nuuy. JaHHOe NpaBu/io NPOANKTOBAHO 3aKoHoAaTeNeM s
TOro, 4Tobbl COKPaTUTL KOIMYECTBO apbuTparkHbIX N cyaebHbIX Aen N YMeHbWUTb
npoueccyajbHble pacxobl N YCKOPUTb BOCCTAaHOBJIEHUE MPpaXKAaHCKUX NpaB. 3aKoH
0653bIBaeT HapyLwnTensa B NMCbMEeHHOW (hopMe YBEAOMUTb 3a8BUTENSA O pe3ysibTaTaX
paccMoTpeHus npeTteH3nn. Non rapaHTUNHBIM CPOKOM NOHMMAaeTCA OTPE30K BPEMEHU B
Te4YeHme KOTOPOro ynpaBoMOYeHHbIN CyObeKkT B Csiyd4ae 0OHapy>XeHus HapyLueHnin
DOJKEeH yBeAOMUTb 00 3TOM A0JIKHMKA, KOTOPbIN B CBOK o4epedb 00653aH yCTPaHUTDb
HapylleHune. NapaHTUNHbIE CPOKU NMPeACTaB/IAIT BaXXHYO NPaBOBYIO rapaHTUIO
peannsaumn cybbeKTUBHbIX rpakKAaHCKMUX npas. [0 CMbIC/ly 3aKOHa rapaHTUNHbIE CPOKN
yCTaHaBAMBatloTCa gna 6e3onacHOCTM NoKynaTens OT CKPbITbIX HEAOCTATKOB N34enns,
KOoTopble He MOryT BbITb 06Hapy>XeHbl Npyu 06bIYHON NpUeMKe, HO MOryT BbISBUTLCS B
rnpowuecce ero NCnoJsib3oBaHusA, XpaHeHns. NapaHTUNHBLIA CPOK HA4YMHaEeTCsd C MOMEeHTa
rnepenayn TosBapa NokyrnaTesito, eCqim NHOe He NpefyCcMOTPEeHO A0rOBOPOM KyMu-
npofaxwu (ctatbs 471 MNK). Cpok rogHOCTN TOBapa - 3TO TaKOW CPOK, N0 UCTEYEHUIO
KOTOPOro ToBap CYMTAETCHA HEMPUIroAHbIM K MCMNOJIb30BaHUIO (CTaTbA 472 MK). Henb34
npoAasaTb TOBap C MPOCPOYEHHbLIM CPOKOM rofHOCTU. MNMpoaasel, 0643aH nepenaTb
noKynaTeso ToBap C TaKUM pacyeToM, 4Tobbl OH MOr BbITb MCNOJIb30BaH MO Ha3HaYeHUIo
00 nctevyeHus cpoka rogHocTn. Cpok Cciy>Xbbl TOBapa CX0XX CO CPOKOM FrO4HOCTM,
KOTOPbIN N3roTOBUTEsIb 0053aH yCTaHaB/IMBaTb Ha TOBapbl AJANTESIbHOIO NOJIb30BaHWUA,
€CJIN MO NCTEYEHMIO 3TOro CpoKa AaHHbIN TOBaAp MOXeT NpeacTasnaTb cobom OnacHOCTb
AN XKU3HU 1 300p0BbA YenoBeka. Cpok ciy»xbbl ToBapa NCHUCISETCS CO AHA NMPOoaaXN
ero notpebuTento, a ecam 3TO HEBO3MOXXHO, TO CO AHSA U3roToBJsieHUs. N3roToBuTesb
06s53aH obecne4ynTb BRagesbLy BO3MOXHOCTb UCMNOJIb30BaHNA N30eNnNs B Te4eHne ero
Cpoka cny>6bbl. Cpokn ncnosHeHns o6Aa3aHHOCTEN TECHO CBA3aHbl CO CPOKaMu
OCyLLeCTB/eHUA rpaXkaaHCcKux npas. Cpok ocyLecTBIeHUA Npasa O4HUM JINLLOM
ABNAETCA CPOKOM ucnosiHeHUsA obaszaHHOCTeN ApyrmuM nuom. CpoK UCMOSTHEHNS
obs3aHHOCTEN MOXeT BbITb NPefyCMOTPEH 3aKOHOM NHbIMW NPaBOBbLIMU akTaMn NN
obbivasamMun genosoro obopoTa. HeyknoHHoe cobniogeHne CpoKoB NCMOJIHEHNS
obsa3aHHOCTEN nmMmeeT BaXKHoe 3Ha4vYeHue. NicnosHeHne obA3aHHOCTEN B CPOK ABNAETCS
OOHUM M3 YCNOBUIN NPUHLMMA Hagexallero ncrnosHeHmnsa obsasatenscts. Cpoku
ncnosiHeHNs obA3aHHOCTEN AenaTcsa Ha obwme n 4acTHble. OBLWMIA CPOK - BKJIIOYAET B
cebs Becb nepuoa ncnonHeHnsa 06a3aTenbCTB. YH4aCTHUKN CAENKN BNpaBe B Te4yeHune
obLiero cpoka ycTaHaBAMBaTb YaCTHble CPOKN, AN BbINOJHEHNA 0693aTeNbCTB.
Hanpumep, nosTanHasa caada-npveMka paboT, BbIMOJHAEMbIX K onpefeneHHOMY CPOKY.



Tak)xe Ba>KHOe 3Ha4YeHne MMEIT CPOKU 3alNThbl FPa>KAaHCKNX MpPaB TO eCTb T€ CPOKN B
npenesnax KoTopbiX yNnpaBOMO4YeHHOE N0 BripaBe TpeboBaTb OT KOMMNETEHTHbIX
OpraHoB NPUHYONTENLHOr0 OCYLLECTBJIEHNSA CBOEr0 HapyLEeHHOro npasa. K Taknum
CPOKaM OTHOCATCSA CpOKK obpaleHnsa B ANennsumMoHHyo nanaTy (Mo naTeHTHOMY
3aKOHY), CPOK obpalleHns K NMPOoKYypopy A8 NOJyHYEeHUS CaHKLUWIA Ha BbiCesieHne B
aOMUHUCTPATMBHOM NOPSAAKE, CPOKM MCKOBOW OABHOCTMU.

NckoBasa paBHOCTb 06ycnoBeHa HEBO3MOXXHOCTbLIO MPU onpeaenieHHbIX YC0BUAX
3alWLMTUTb NPaBO B NMPUHYAUTENILHOM nopsagke 4yepes cyn. Nicte4eHmne cpoka NCKOBOM
OABHOCTWN He finwaeT NnLo npaea Ha obpaweHue B cya. Mo nHomy obcTtonT geno ¢
YyOOB/IETBOPEHMNEM UCKa B MaTepunasibHOM CMbICIE, Mo4 KOTOPbIM MOHMMaeTCA
NPUHYyOUTeNbHOE oCylecTBeHne TpeboBaHMM NCTUa Yepes cya. iIcTedyeHne NCKoBOW
0aBHOCTN NorawaeT UMEHHO 3Ty BO3MOXXHOCTb U C/IY>XUT OCHOBaHWEM /19 OTKa3a B
ncke (4.2 ¢T. 199 IMK). 3akKoH Tak)Xxe CoAep>XUT Ba>KHOe NpaBunJio 0 TOM, YTO NCKOBas
0aBHOCTb NMPUMEHSAeTCsa Cy40M TOJIbKO MO 3as8BJIEHMIO CTOPOH B crnope (4.2 cT. 199). 370
3HAYUT, YTO €CJZIN OTBETUYMK HEe XeJslaeT BOCMO0J1b30BaTbCA (PaKTOM NCTEYEHUA OaBHOCTHU,
0 YeM OH NpPsMO 3a8aBJISAEeT B cyAe, TO Cyd O0JIKEH pacCMOTPETb Oes10 Mo CYLecTBY U
BbIHECTW peLleHne No MaTepuasbHO-NPaBOBOMY CMOPY MeXAy UCTLOM U OTBETYUKOM
He3aBUCUMO OT UCTEYEHNS KaKoro-1mbo cpoka. 3akKoH noapasaenseT CPOKM NMCKOBON
0aBHOCTW Ha ABa BuAaa: obwunnm n cneynanbHbin. ObWMi cpok - 3 roga (ctaTtbsa 196 MK),
KOTOPbIN PacnpoCcTpaHSaeTCa Ha BCe NPaBOOTHOLWEHUSA, 38 UCKJIIOYEHNEM TeX, B
OTHOLLUEHUN KOTOPbIX YCTAHOBJIEHbI CneumnasibHble Cpoku. CneumnasbHble CPOKU
MPUMEHSAIOTCA K OTAEJIbHbIM, YKa3aHHbIM B 3aKOHe OTHoweHnsAM. CneumnasibHble CPOKU
Mo NPOAOJIKNTENIbHOCTU MOryT BbITb COKpaLLEHHbIMU UM HaobopoT bosee
ANNTeNbHbIMN NO CPaBHEHUIO € 0bwmmm cpokamm (cTaTbs 197 MK). CneynanbHble CPOKK
NCKOBOW AaBHOCTM B 10 neT yCTaHOBMIEHbI: 419 NCKOB O NPUMEHEHNN NOoCNenCTBUN
HeOEeNCTBUTENIbHOCTN HNUYTOXHbIX caenok (n.1ct 181 MK); ansa TpeboBaHum o
6e3B03Me34HOM YCTPaHEHNN TaKNX HEAOCTATKOB MO A0roBopy 6bITOBOro noapsaa,
KOTOpble MOryT NPeAcTaBAsaATb ONMACHOCTb AJIA XXU3HU 1 300P0BbS NOAPSAAYMKA U OPYrUX
nmy (n.2ct.73 7 TK). CokpaweHHbiMK (1 roa) ABAATCA cneunasbHble CPOKN: N0 UCKaM
KpeaonTopoB, He MOJIYHMBLUMX YBEOOMJIEHUSA O Npogarke npennpuaTunin, o NpM3HaHum
Aorosopa nNpoga)ku npeanpuaTna HegencTeuTenbHbIM N Ap. (N.2,3 c1.562 MK); no
TpeboBaHMAM NpeabSABASEMbIM B CBA3WN C HEHaAIeXXalWnM KadecTBoM paboTbl No
norosopy nogpsna (n.1 ct.725 INK). O ByxneTHUn CPoK yCTaHOBNEH AN TpeboBaHUN
BblTEKaOLWMX U3 AOroBOpa MMYLLLECTBEHHOIO CTpaxoBaHus (ctaTbsa 996 MNK). NckoBas
AABHOCTb He pacrnpocTpaHaeTcs Ha: TpeboBaHMNS 0 3alUUTE JIMYHbIX HEMMYLLECTBEHHbIX
npaB 1 Apyrux HemaTepuaibHbix 61ar, KpoMe cayyaeB NpeayCMOTPEHHbIX 3aKOHOM;
TpeboBaHMA BKIaA4YMKOB K DaHKY O Bblga4e BK1a4oB; TpeboBaHMA 0 BO3MeLLeHUN Bpeda



MPUYNHEHHOI O XXWU3HW WX 300POBbI0 rpakgaHnHa; TpeboBaHna cobcTBeHHMKa 06
YCTPAHEHUN BCAKNX HApPYLUEHUI ero npaea; aApyrme TpeboBaHUa B cnydasx
npenycMoTpeHHbIX 3aKOHOM (cT. 208 MK).

3agaHue 3
NMoHATMe 3no0ynoTpebneHnsa npaBom

NMpobnema 3noynotpebneHne npaBom ABAAETCA OAHOMN U3 aKTyasbHbIX. O6 3TOM
CBUAETENLCTBYIOT NpUMepbl N3 apbutpa>kHo-CyaebHOM NPakTUKK, a Takxe
MHOFO4YMNC/IEHHbIEe paboTbl, NOCBALWEHHbIE PACCMOTPEHNIO AAaHHOIO BOMpoca. TemM He
MeHee, nNpobsiemMbl, CBSiI3aHHbIE C CyLL,EeCTBOBAHMEM U MPUMEHEHNEM NAaHHOIr0 BeCbMa
CJIOXKHOIO NPaBOBOr0 MHCTUTYTa OCTalTCA. MOXXHO BblAE/INTb HECKOJIbKO NOAXOO0B K
onpeneneHunto 3Toro NOHATUS.

MepBbI onpenenseT 3s0ynoTpebneHne NpaBoM Yepes Takme NPU3HaKM Kak Hanyme
NPUYMHEHNA BpeLa U CoBepLUeHne OeNCTBUIA, NMPUYNHSAIOWNX Bpen, C YMbICIOM.

CornacHo BTOpoMy noaxony 3s0yrnotpebneHnem npaBomM NpusHaeTCsl OCyLLeCcTBIeHNe
Cy6bEKTMBHOIO NMpaBa B NpoTMBOpeYMn ¢ 4obpoli coBecTbio, A06pbIMU HpaBaMMU.

MNpn TpeTbeM Noaxone, NCNOJb3YyEMOM B Fpa)kAaHCKOM npase, 310ynotpebneHune
MpPaBOM eCTb 0CObbIN TUM rpa>KAaHCKOro NpaBoHapyLUeHNs, COBEPLLUAEMOro
YyNPaBOMOYEHHbIM JINLOM MPU OCYLLLECTBIEHUN UM NPUHAANIEXALLEro eMy rnpasa,
CBSA3aHHbIN C NCMOJIb30BaHWEM HEO03BOJ/IEHHbLIX KOHKPETHbIX (hOpM B paMKax
[03BOJIEHHOr0 eMy obLwero Tuna nosegeHns. YKasaHHble NoAXo4bl MPaBUJIbHO OTpaXkas
CMbICJ1, aKLEHTUPYIOT BHUMAHNE Ha TOM WM MHOM acneKkTe pacCMaTPUBAaeMOro NOHATUSA
(yMblCne, MOpaJibHO-3TUYECKOM acrnekTe 1 T.M.).

Nccnepysa noHaTue "3noynoTtpebneHne npasoM" HeobxoamMmo onpenennTb NOHATHE
nobpocoBecTHOCTU. NMoHATME AOBPOCOBECTHOCTM NCMOb3YETCHA NMPaKTUYeCKM BO BCEX
OTpacnsAx npasa: B MeXayHapogHoOM ny6snm4HOM 1 4YacTHOM npaBe, B apbuTparkHo-
rnpoueccyajibHOM Nnpase, B rpa>KgaHCKoOM, CEMeNHOM, agMNHUCTpaTuBHoM. Cpeawu
3apybexxHbIX nccnenoBaTtesien CylecTsyeT MHEHNE 0 HEOBXOAMMOCTN KOMMAIEKCHOro
(Me)xoTpacneBoro) nccrienosaHmnsa npobnemel 3s0ynoTpebneHns npasom.

B rpa>kgaHckoMm npase, no HabnwgeHnam N.b. HoBuukoro, Ha4ano nobpon coecTun
NCNosb3yeTcHa B ABYX 3Ha4YeHMsAX. B ogHnx cnydasax nobpas coBeCTb BbICTYMaeT B
06BbEKTUBHOM 3HAYEHUN KaK BHELLHEee Mepunao, KOTopoe NPUHNMAETCs BO BHUMaHME
3aKOHOM, CyOM, MPUMEHSIOWNM 3aKOH, 1 KOTOPOE PEKOMEHOYETCS YeHaM



rpakgaHckoro obopoTa B MX B3aMMHbIX OTHOLWEeHUAX. Mo MHeHuto N.b. HoBuukoro,
30ecb neped HaMu Kak Bbl OTKPbIBAE€TCSA HOBbIM UCTOYHUK, BbICTYNaeT napassiesibHas
nnn nogcobHas HopMa, Npu3biBaeMas K AerCTBMIO 3aKOHOM. B Apyrux cny4vasax
NPUHMMaeTCs BO BHUMaHWe fobpas coBeCTb B CYObEeKTUBHOM CMbIC/1e Kak
onpeneneHHoe Co3HaHMe TOoro Win NHOro Jimua, Kak HeBefeHne HeKOTopPbIX

obcToATEeNnbCTB, C KOTOPbIMN 3aKOH CBA3bIBAE€T T€ UJIN NHblE lOpungndeckme nocaenctesuni.
[51]

Mpumep npuMeHeHnsa AobpocoBeCcTHOCTN B 06 bEKTUBHOM 3HaYeHUn gaetT cT.53 K PO,
KOoTopas 3akpennseT 065893aHHOCTb IMLA, B COOTBETCTBUN C 3aKOHOM UK
yuypeanTesibHbIMN OOKYMEHTaMM BbICTYMaloLWero oT UMeHN IpUaANYecKoro amua,
0encTBoBaTb B MHTEpecax NpeacTaBaseMoro MM lopmnanyeckoro anmya obpocoBecTHO 1
pa3yMHo. MNprumep Ao06POCOBECTHOCTN B CYyOBbEKTMBHOM 3HA4Ye€HUN COAEpPXMTCA B €T.302
'K PO - nobpocoBeCcTHbIM cynTaeTcsa npnobpetaTtenb UMyLLECTBA, KOTOPbLIN HE 3HAaN N He
MOl 3HaTb O HE3AaKOHHOCTMW CBOEro BJafeHuns.

MNpwn BbipaboTKe onpenesieHns "3noynotpebneHne npasoM" crenyeT BbIIBUTb 3Ha4YNMbIE
NPU3HaKN (KpUTEPMKU), N0 KOTOPbLIM MOXKHO ObI/1I0 Bbl OTFrPaHNYUTL 003BOJIEHHOE
nosefeHune nua oT NoBedeHnsa yrnpevyHoro, Ho oopMasibHO JO3BOJIEHHOrO.

B Ka4yecTBe TakKnUX KpUTepmes MOXKHO UCMOJIb30BaThb: 1) NnoHATMe TaK Ha3blBaeMbIX
npeaesios ocywecTtBsjieHNA rnpasa, 2) Ha3Ha4yeHune npaBa.

OcywiecTBnieHne Cy6'beKTI/IBHbIX rpa>xXgaHCKnNX rpaB MMEET orpenejieHHble rpaHnLbI:

e FPaHULbl OCYLLECTBIEHUSA CYOBbEKTMBHbBIX FPaKAaHCKMX NpaB onpenensaTCcs
paMKaMn rpa>kaaHCKon neecnocobHOCTN CybbeKTUBHbLIX Fpa>KAaHCKNX Mpas.;

e OCyLlecTBNeHNEe Cy6bEKTUBHbIX MPaXKAaHCKUX NPaB OrpaHUYeHO onpeneneHHbIMMN
BPEMEHHbLIMW rpaHnLaMn (NpecekaTesibHble CPOKU, CPOKU MCKOBOW 0AaBHOCTN);

e Npefesibl 3aBUCAT OT CrocoboB ocyLleCcTBAEHUA NMpaBa (Npoda)ka 4oaun B obuien
COBCTBEHHOCTUN €CThb NMPaBO NPenMyLLEeCTBEHHOW MOKYMNKW);

e Npejesibl onpenensanTca XxapakTepoM CpeacTB NPUHYANTENbHOr0 OCYLLEeCTBEeHMUS
NN 3aWNThl NPUHaaNnexawero cybbekTuBHoro npasa (Heobxoanmas obopoHa).

Apyrnm Ba>kHenwWwmnM KpuTepmem, onpenensowmnm npenesbl rpaxKAaHCKUX rnpas,
aBnseTcsa TpeboBaHMe OCyLECTB/IEHNA 3TUX NMPaB B COOTBETCTBUM C UX HAa3Ha4YeHneM.
Noa Ha3HavYeHMeM npasBa MOHMMAIOTCA Te Uuenun, paan LOCTUXKEHNSA KOTOPbIX
CybbeKkTMBHbIE NMpaBa NPeAoCTaBAATCA Yy4aCTHUKaAM rpa>KgaHCKNX MpaBoOTHOLEHWA. B
CaMOM MOHATUM "Ha3HavYeHne nNpaBa" Bbipa>kaeTCs NMPUHLMN CoYeTaHUA 06LLEeCTBEHHbIX
N NNYHBbIX NHTepecoB. Kak nuweT B.M. N'pubaHoB, Lenn oTAeNbHOro Anua npw



ocywlecTBJIEHNW MPaBa HE MOTYT BbIXOAWUTb 3a PaMKN TEX uenen, KOTOpPbIE MPN3HAKTCA
3aCNy>XMBaklOLWLNMUN yBaXeEHNA CO CTOPOHDI obwecTBa.

B 'K P® oTcyTcTBYyeT TpeboBaHMe OCYLLECTBAEHUSA rPa>kaaHCKMX NPaB B COOTBETCTBUMN C
nX Ha3Ha4vyeHueM. OgHako B cTaTbe 10 MK PO 3akpenneHa 06493aHHOCTb nUa He
3n0ynoTpebnatb CBOMMU NpaBaMu, a NoHATUE "3510ynoTpebneHne npaBomM" oCHOBaHO Ha
naee couymasbHOro HasHa4vyeHusa rnpasa.

N.A. TIOKPOBCKNI KPUTUKYET NAet counasbHOro Ha3Ha4yeHus rnpasa, BO-NMepsblX, 3a
HeonpeneneHHOCTb KpUTepumes, a BO-BTOPbIX, 3@ TO, 4HTO CybbEeKTMBHOE YacTHOe NpaBo
Mo cCaMon CBOEWN NMpupoLe HEe MOXKET MMeTb NHOW Lenn, KpoMe peanm3aunm 4YacTHOro
NHTepeca ero cybbvekTa. [52]

Hy>XHO 0TMeTUTb, 4TO nNpobsiema HeonpeneneHHOCTN KPUTepPMEB COLMAJIbHOTO
Ha3HAYeHWS rpa)KgaHCKOro NpaBa COXpPaHSAETCS N B HacTosLee BpeMs. Tak, M0 MHEHUIO
B.C. EmMa, rnaBHbIM CpeACTBOM YCTAHOBJIEHNS NPeLeioB OCYLEeCTBNEHNS CYyObEKTUBHbIX
rpa>KgaHCKNX MpaB ABNASIOTCS 3aKOHOAATe bHble 3anpeThbl Ha 06LLecTBEHHO BpeaHble
cnocobbl, cpeacTBa W Lesn oCyLLecTBeHNs 3TUX Npas. bharonaps 3anpetam
CT@HOBUTCA ACHBIM COLMaNbHOE Ha3Ha4YeHWe, Lean Toro Nin MHOro cybbLekTUBHOro
rpa>kgaHCKOro npasa. [53]1 O4HaKO NPUMEHNTENbHO K KOHKPETHbIM CUTYaLusaM 3TH
KpUTEpUM OCTaAOTCS O4YeHb HeonpenesieHHbIMN,

B npaBoBOM OOKTpUHE (M O0THaCcTWN B cyaebHo-apbuTpakHOM NPakKTUKe) BblAENAoT
cnepyroume pasHoBNOHOCTK 3n0ynoTpebneHns npaBoM:

e [IINKaHa - JINUO OCYLEeCTBJAET NMPpUHagneXxatllee eMy rnpabo NCKJIOYNTEJIbHO BO

BpeL Opyromy;
e 370ynoTpebneHne npaBoM B NHON hopmMe.

Ins HacTosiwen paboThbl A BO3bMY C/ieaylollee onpeneneHme 3noynotpebneHus,
COOTBETCTBME C KOTOPbIM Nopg ynoTpebneHnem npasa BO 3710 OyaeT NOHUMaATbCS
AENCTBNA N1La B rpaHMLUax npenocTaB/JeHHOro eMy npasa, HO B MPOTMBOPEYNN C
LLeneBbiM Ha3HA4YeHWEM NpaBa, NpUHUMNamMm 4obpon CoBeCTr, pasyMHOCTU, U
HaHOCALWUMW APYrUM NNLAM Bpe.

3noynoTpebneHne NnpaBoM MOXXKHO KJlacCcMpuLmMpoBaTh Cieayowmm obpasom:
|. Mo oTpacneBoMy NMpuU3Haky crienyeT BblAENTb

3noynoTtpebneHne maTepuanbHbIMU NpaBaMu;



3noynotpebneHne npoueccyasibHbIMK NpaBamMu;

II. Mo chepe ncnonb3oBaHUSA NMPaBOBbIX 3HAHUW, cneayeT BblAENNTb
3noynoTtpebneHne npaBamMm COBETHUKA MO NPaBOBbIM BOMNPOCaM;
3noynoTpebraeHne npun oCcyLecTB/eHUN NMPaBoCyaAns Cy4eNCKMM YCMOTPEHUEM.

Cooep>xaHue Ka)kaowm KnaccupukayumoHHOM pybpmnkn MoX>XHO NpencTaBmTb Cleayowmm
obpa3som:

3noynoTtpebneHne MmaTepuanbHbIMN NpaBaMu:
3noynotpebneHne B chepe npaBa COBCTBEHHOCTH

Bo-nepBbIX, (M 3TO CaMbIl PAaCNPOCTPAHEHHbIN NOABUA) CeayeT BblAeNTb
3noynoTpebneHns B cchepe BeWHOro rnpasa.

Tak, ANPEKTOP KOMMEPYECKOW opraHn3aumm, UMeBLWNI CTaTyC NpeanpuHMMaTens,
COBepLIN B CBOIO NOJIb3Y AapeHne HeABMXXNUMOCTU (CKNafoB), NpUHaaiexalmnx
opraHm3aumun. NoHMMaa He3aKOHHOCTb CAEJIKM, OH CMEeLHOo nepecTpons CKiaabl B MHON
06bekT (Kade), NoNyy4mB Ha CTPOUTENLCTBO HEOOXOAMMbIE pa3peLleHns U CornacoBaHums,
HO K MOMEeHTY ohopMJIeHUS NpaB COBCTBEHHOCTM Ha Kade y4peanTenn opraHmsaumnm
ocrnopunun ero gencTeuns. M3-3a atoro npegnpuHuMaTesnto 66110 0TKasaHO B perncrpaumm
npaBa cobCcTBeHHOCTM Ha Kade. OTKa3 bbbl 06>xasnoBaH B cya; apbuTpakHbI Cy g,
OTKa3aJs B TpeboBaHUM 0 MOHY)XXAEHUN K PErmcTpaunm, CoOCNaBLWINCh Ha TO, 4TO HaAULO
3noynoTpebneHne NnpaBoM CO CTOPOHbI UCTLA.

ITOT NpMMep NOKa3bIBaeT, 4TO caMo no cebe npnmeHeHne HopMbl cTaTbn 10 TK PO He
pellaeT BOMpoca 0 NMPUHagNeXXHOCTN MMyLLeCcTBa.

Bo-BTOpbIX, 3TO 3/710ynoTpebneHnsa B 061acTn MHTENNEeKTyalbHOW COBCTBEHHOCTW.

Tak, 000 "Akopyc" obpaTunock ¢ nckom K 3A0 "BaTpo" 06 0bA3aHMKM oTBETYMNKA
MPeKpaTUTb HapYyLUEHNE UCKJTIOYUTENbHbLIX MPaB Ha TOBAPHbIN 3HAK UCTLA, BKJOYas
peknamy, Npoaaxy, NpeasioxXeHne K npoga)ke, XxpaHeHne, UMNopT NPoayKuuu
NCNoJib30BaHMEM 3aperncTpMpoBaHHOro0 TOBAPHOIro 3Haka, a Takxxe ybpaTb
MapKWUpPOBKY, YKa3aHue Ha TOBapHbIN 3HaK unun noboe apyroe socnponsseneHne
ToBapHoro 3Haka "METRINCH" ¢ npoaoyKuuu, ynakoBKN, TEXHNYECKOIr0 U PEKJIAMHOI0
MaTepuana OTBeTYMKa.



Mo MmaTepuanam gena, ncrtew, ABnsdeTCA BaagesbLemM ToBapHOro 3Haka "METRINCH", 4To
noaTBep>XOaeTCcsa CBMAETENIbCTBOM Ha TOBAPHbIW 3HaAK, KOTOPbIA 3aperncTpupoBaH B
foCynapCTBEHHOM peecTpe TOBapHbIX 3HAKOB M 3HAKOB 06CNy)XMBaHUSA, HO He
onybankKoBaH, Kak NpeaycMoTpeHo cT.18 3akoHa P® "O ToBapHbIX 3HaKax... ".

Mo cMbicny 3akoHa PO " O ToBapHbIX 3HaKax... " opngnyeckme numua MoryT npuobpeTtaTb
NMpaBo Ha TOBAPHbLIN 3HAK, KOr4a OHWM NMPOU3BOAAT TOBApPbI, 3aHUMAKTCA NX
peannsaumen, peMOHTOM U T.M., @ TaK)Xe OKa3bIlBalOT NOTPeOUTENSIM BCEBO3MOXKHbIE
yCayru, B MPOTUBHOM Cny4ae npnobpeTeHne npaBa Ha TOBAPHbIN 3HAK B UHbIX LLeasxX
BeOeT K 3/10ynoTpebneHmnio npaBoMm.

N3 maTepuanos gesna ciefoBasio, HTO OTBETHYUK ocyuwecTsnseT ¢ 1993 roga nponaxy Ha
POCCMNCKOM pbIHKE NPOOYKUUN aMepuKaHCKoOW upMbl-rnponssoanTtens, o603Ha4eHHON
3HakoM "METR1INCH". ®upma - nponsBognTesib BBesia B 060poT NPOAYKLMIO CO CNOPHbIM
TOBapPHbIM 3HAKOM, "HO He 3aperucTpupoBasia CBON TOBAPHbIN 3HAK Ha TeppuTopumn PO.

B MaTeprnanax gena oTCyTCTBOBAJIM AOKa3aTesIbCTBa UCMOJSIb30BAaHUA UCTLOM; B cBoen
0eATENIbHOCT CMOPHOINo TOBapHOIro 3Haka KakK Ha MOMEeHT pernctpaumnn gaHHoOro
TOBapHOIro 3Haka, Tak U Ha MOMEHT o6pau_|,eH|/|$| C HacToAW MM UCKOM.

N3 nmetowencs B gene nepenncknm Uctua C OTBETYMKOM, a TakXXe C Mpous3BoanTenem
ToBapa BMAHO, 4TO uenbto OO0 "Akopyc" aBASI0Ch CO34aHMe NPensaTCTBUN
NPOOO/IKEHNIO XO3ANCTBEHHON AEATENbHOCTM (PUPMbI-NPON3BOANTENS C TEM, YTODOLI B
hasibHenweM nosy4nTb C Hee AeHbr 3a yCTpPpaHeHMe CO34aHHbIX NPenaTCTBUN NyTEM
rnocsiefytoLwen npoaakm JNLEH3nN.

Taknm obpa3om, cys NoJIHO N BCECTOPOHHE uccsenosan obcTosaTensCcTBa gena v npulen
K NpaBWUJIbHOMY BbIBOAY O HaNM4YMK 3/10ynoTpebneHns nctuom CBOMM NpaBoM Ha
ToBapHbIN 3HakK "METRINCH" n npaBoMepHO o0TKa3as B UCKe corsiacHo n.2 c1.10 K PO,

KopriopaTuBHbIe 3510ynoTpebneHuns

JaHHbIM noasng 3ﬂ0yI'IOTpe6J'IeHVIIZ CBA3aH B OCHOBHOM C 0eATeJIbHOCTbIO OPraHoOB
ropnanvyeckmnx anu.

A. 3aHMMaN OOJIKHOCTb UCMOJIHUTENLHOMO ANPEKTOPa B akLMoHepHOM obuiecTse 1
haKTMYeCKN PyKOBOOWU BCEW OeATe/IbHOCTbLIO obLecTBa: onpeaensn Xo3anCTBEHHYIO U
(hMHAHCOBYIO MNOJINTUKY, COBEpLUAs CAENKW, HAHUMaN nepcoHan n T.4. B npouecce ceoen
neaTesnbHOCTK A. N0 CBOEMY YCMOTPEHMIO Npogas obopyanoBaHME Ha KpanHe
HeBbIFOAHbIX A4 0bLecTBa yC/IOBUSAX OpraHn3aumun, y4peontensmm KotTopom bbiin ero



neTtn. AKumoHepHoe obLwecTBo, OTCTpaHMB A. OT ynpasJieHUs, OCNOPWSIO B cyae CAeSIKY,
COBepLUEHHYIO A., N0 0OCHOBaHMAM cTaTen 81 - 83 ®enepasbHOro 3akoHa "Ob6
aKUMOHepHbIX obuwecTBax", Kak cAesiKy, COMPSAXXEHHYIO C JIMYHON 3aUHTEepPeCOBaHHOCTLIO
N coBepLueHHyo 6e3 corsiacma COOTBETCTBYIOLMX OPraHOB yrnpaBieHUsa akKLMOHEePHOro
obwecTBa. B cyne A. 3aaBuU, 4TO O0JIKHOCTb UCMOJHUTENBLHOIO ANPEKTOPA HE 3HAYUTCA
B ycTaBe AO, a 3Ha4uT, OH He ABNseTCA JINLOM, Ha KOTOPOe pacnpoCTPaHAKTCA HOPMb
cTtaTbyn 81 3akoHa. Coenkm nm cosepLlasnCb Ha OCHOBaHNM OOBEepPeHHOCTEeN, KOTopble n
Obln NpeacTassieHbl cyny. UcTew Mmexxay TeM He npu3sHasan A. npeacTaBUTesNeM,
CCblNIasACb KaK Ha NOpoku hopMbl AOBEPEHHOCTN, TaK N Ha CJIOKUBLLUYIOCA MPaKTUKY
ynpasieHns obLecTBOM, KOTOPbIM € 4UHOJINYHO pyKoBOAMA A.

Hopmamu ctaTen 81 - 83 3akoHa"Ob akumoHepHbIx obuwecTtBax" n ctateen 179 MK PO
npenycMaTpuBalOTCA pa3Hble KOHKPeTHbIe ciiy4aun 3noynoTpebneHusa npasom. OaHaKo
OOHOBpPEMEeHHOe NpUMEeHeHNe 3TUX HOPM HEBO3MOXXHO He TOJIbKO MOTOMY, YTO UCTeL, He
3aa81a1 00 3TOM (a coenka ABASETCS OCNOPUMOM), HO N MOTOMY, YTO OHWU
npefycMaTpuBalOT pa3Hble CaHKLMKW: B NEePBOM CJlyyae - AIBYCTOPOHHIO pecTUTyuuto, a
BO BTOPOM - O4HOCTOPOHHIOIO.

B To e BpeMs efiBa I MOryT O6bITb COMHEHWS B TOM, YTO MO CMbICJTy HalLLlero 3akoHa He
MOXKET MOJIYYUTb 3aLLUUTY B CyJie CAeJIKa MO OTYY>XXAEHUIO YY)KOro UMYLLECTBa U
nepepnaye ero 6M3KNM POACTBEHHMKAM JINLIA, COBEPLUAIOLLEro caenky, Ha HEBbIFOAHbIX
nna cobCcTBEHHMKA YC/IOBUSX, €C/IN TONIbKO CaM COBCTBEHHMK NPSIMO HE y4acTBOBas B
BblpaboTKe NN yTBEPXXAEHUN TaKUX YCIOBUA.

3noynoTtpebneHuns B chepe o0b6sa3aTeNnbCTBEHHOIO NpaBa

Tak>xe Kak 1 3noynoTtpebneHnsn B npaBe coO6CTBEHHOCTU, 3Ta Pa3HOBUAHOCTb
3n0ynoTpebneHnn cBsisaHa C peaan3auunen aMuoM CBOMX Npas, KOTopble, 04HAKO,
BbITEKAIOT M3 BO3HUKLLUNX 0643aTeNbCTB.

Bonblasg 4acTb TakMx 3/10ynoTpebaeHnn cBA3aHa C pa3iMYHbIMU BUAaMN 4OrOBOPOB.
Mpumepsbl 310ynoTpebneHns obs3aTebCTBEHHLIMY NpaBaMm (NMpaBaMun U3 LOrosBopa)
O4YeHb pa3Hoobpa3HblI.

BaHK 3akn4ua C opraHu3saumen 4Oorosop Ha npengocTaBseHne KpeguTa. B kKavecTse
Mepbl OTBETCTBEHHOCTN 3@ HECBOEBPEMEHHbI BO3BpaT KpeauTa B orosope 6bisio
npenycMoTpeHo Ha4vuncneHue npoueHToB B pa3mMepe 300% roaosbix.

Cyn, paccMmaTpuBad TpE6OBaHI/IFI 6aHKa 0 B3bICKaAHUN C opraHmsaunm CyMm™mbl ora U
npoueHTbl, Ha4YncieHHbIe 3a HECBOEBpeMeHHbIVI BO3BpaT, KBanguumposan



nesatenbHoCcTb 6aHKa Kak 3n1o0ynoTpebneHne, ykasas crefytollee: yCTaHOBNEHME B
KpeanTHOM aorosope Heo60CHOBAHHO 3aBbilleHHbIX NpoueHToB (300 NpoueHTOB
rofoBbiX) NPV HEBO3BPATE KpeaunTa B CPOK MO CYLLEeCTBY ABASETCA 310ynoTpebieHmnem
nMpaBoOM, TakK Kak notepu 6aHKa NOJIHOCTbIO NMOKPbLIBAIOTCS CTaBKOM OBbIYHbLIX MPOLLEHTOB
(150 npoueHTOB rogosbix) (MMBAC 16.12. 1997 Ne 964/97).

B opyrom gene B oencTBMAX npoaaBLua (lopnanyeckoro auua), NPUHSBLLEro YacTb
onJlaTbl Kak UCMOJIHEHHOE MOKYyrnaTesieM NO A0r0BOPY Kynan-Npoga>ku n ocnapmeasLUero
B NOCNeACTBUN OENCTBUTENIbHOCTb A0Or0OBOpPa Ha OCHOBAHUM ero noanucaHuns
npesblleHneM NoaHoMo4Ynn (cT.174 T'K PO®), cyn o60CHOBaHHO ycMoTpen
3noynotpebnerHmne npasom (MMBAC 03.02. 1998 Ne 5679/97).

3noynoTpebneHuns B chepe HaCIeACTBEHHOro rnpasa

HO/MKHUK, MPOTUB KOTOPOro Obi/In BblAaHbl UCMNOJHUTE/IbHbIE JINCThI MO 4OroBopaM
3arMa, NnoJlyydma xuaonm aom no HacnencTesy. O4HaAKO OH, NOAAB 3asB/eHNe B
HOTapuaibHYIO KOHTOPY, YKJIOHAJICA N OT NPUHATUA HacencTBa, U OT perncrpauunm
npaBa cobCcTBEHHOCTM Ha AoM. O4eBUAHO, YTO TakMue OAeNCTBUS UIN, TOYHee,
be3pencrteme nmeno uenb n3bexatb obpalleHnsa B3biICKaHMA Ha AOM. Elle B puMCKOM
npase nogobHoe noBegeHmne KBaMPULUMPoBasnoCb Kak 3noynotpebneHme n HacnegHuk
(He »xenawLwWwmMmn NCNOJHUTbL N1IeraT) NOHY>XXOaJICa K MPUHATUIO HacsieacTBa.

B oTAnyme oT TpaAUUMOHHOIO cnocoba 3alWmnThl 4O/KHUKA, UCNOJIb3YoLWero ctaTbio 10
'K P® B Ka4yecTBe BO3parKeHWsI NPOTUB 3asiBJIeHHOro TpeboBaHUsS KpeaunTopa,
KBaMduKaLnsa OTHOLIEHUIA MO OCHOBAHUSAM 3/10ynoTpebrieHns, BbICTYMaeT Kak CPeacTBO
3aWMTbl UMEHHO KpeauTopa. Mpuyem, cya B pacCMaTPMBAaEMOM MNpuMepe, yCTaHOBUB
¢hakT 310ynoTpebneHns He TONbKO OKa3bliBaeT B 3allMTe NpaBa HenobpocoBeCTHOMY
CybbeKTy, HO U NPUHY>XXAAET €ero K akTUBHbIM OENCTBUSM.

3noynoTtpebneHns Ha CTagun BO3HUKHOBEHMS NpaBa

HepnobpocoeBecTHoe BKOYEeHNE B 3a89BKY Ha NepeBO3KYy rpy30B, aipeCcOBaHHYIO
nepeBo34nKy, 3aBeOMO HE3AaKOHHOI0 YCJ/IOBUA O YaCTU4YHOW onsiaTe NepeBo3KU B
WHOCTpPaHHOM BantoTe (AaHHOE YyCNI0BME NMEET CaMOCTOATES/IbHbIN XapaKTep U HE MOXXeT
ABNSATLCA OCHOBAHMEM U3MEHEHMSA APYroro CorsacoBaHHOro CToOpoHaMm ycnoBus
A0roBopa - LeHbl) 1 nocsieayowmin 0TKas oT NpoBefeHNs pacyeToB 3a OKa3aHHbIe
yCJ/Iyr YCTAHOBJIEHHbLIM 3aKOHOM cnocobom npenctasnseT cobon 3noynotpebneHne
npasom (MPACMO 13.12. 2000 Ne KI'-A40/5584-00)



HdaHHbIN BN 3710ynoTpebneHnn MHTepeceH TeM, 4TO YNPEeYHOCTb AeNCTBUN CyDbeKkTa
BbISIBJISETCSA HEe CTOJIbKO B MNpoLecce peanmsaunm yxe CyLlecTByoLwWwmnx npas (Kak
nogasnsouee 60NbLLNHCTBO U3BECTHLIX 3/10ynoTpebneHuin), a Ha cTagumn
dopmMumpoBaHua (3apoxxaeHns) npasa.

Y>xe 34eCb MU0 rOTOBUT T€ OCHOBAHMS, MO KOTOPbLIM MOXKHO OyAeT B AasibHENLeM
0TKa3aTbCs OT UCMNOJIHEHUS CBOMX 006513aTeNbCTB UCM0b3Ya POPMasSIbHO-IOPUANYECKNIA
NMOPOK B COAEP>XaHUM AOroBopa.

3noynoTpebneHne npoueccyasibHbIMW NpaBamMun

3noyr|0Tpe6neH|/|e npoueccyajibHbIMW rNMpaBaMin - NOHATUE, BO3HUKLLUEE, 0O4eBUOHO, C
BO3HMKHOBEHNEM CyA0Mpon3BoacTBa.

MpoueccyanbHas (M NpeacTaBUTesNbHANA) AeATENbHOCTb YYaCTHUKOB NPOXOANT Npu
camoM cynebHoM pasbupaTenscTee. [03TOMY Tak TPYAHO BbISBUTb AENCTBUS (MK
6e3nencTensl) HegobPOCOBECTHOMO XapakTepa NMponcxoasuime B NpoLecce, NoCKoJIbKy
3a4acCTyl0 HEBO3MO)XXHO Cpa3y AaTb YETKYI0 OLEeHKY MOTMBAM TakuUX OeNCTBUIA.

Y4YnTbiBas HEraTUBHbIE NOCEACTBUSA, KOTOPbIE OKa3biBalOT HeA06POCOBECTHbIE
LEeNCTBUSA YHaCTHUKOB KakK Ha CaM MpoLLecc, Tak U Ha KOHEYHbI pe3ynbTarT,
3aKoHoZaTesb yaenseT ocoboe BHMMaHME Npu PeryiMpoBaHnM AaHHbIX OTHOLLEHWIA.

ApbuTpa>KHbIn NpoueccyanbHbI Kogekc P® 2002r. B cTaTbe 41 npenocTasnifsa nmuam,
Y4HaCTBYIOLLMM B [iesie 3Ha4YnUTesIbHbIN 06beM npoueccyasibHbIX Npas, 04HOBPEMEHHO
yCcTaHaBnamBaeT 06493aHHOCTb /1L, [O0O6pOCOBECTHO MCNOJIb30BaThb NMpUHagiexxalime nm
npoweccyaljibHble npasa.

AlK P® Tak)Xe 3akpensseT HOpMY, B COOTBETCTBMM C KOTOPOW, 3/10ynoTpebneHne
rnpoueccyasibHbIMW rMpaBaMmn BJrieYeT 414 UL NpeayCcMOTPEeHHbIe KOOEKCOM
HebnaronpmaTHbIE MOCNEeACTBUS.

O4HMM 13 NPUMEPOB NMpoLeccyasnbHbIX 310ynoTpebneHnii cnegyeT c4nTaTb ENCTBUS
CTOPOHbI NpeAcTaBasaoWwen B cynebHoe 3acefaHne npu paccMoTpeHUn gena no
CyLLeCcTBY AOKa3aTeNbCTB, KOTOpble He BblIN pacKpbIThl Nepen opyruMn auuamu,
ydacTeyowmmn B gene. ANK PO B cTaTbe 65 yCTaHaB/IMBaeET, YTO BCe JOKa3aTesIbCTBa
Ha KOTOpble CCbIJTAlOTCHA CTOPOHbI B 060CHOBaHMM CBOUX TpeboBaHN 1 BO3pPa>KeHUNn
[OJIKHbI ObITb NpeAcTaBNeHbl Ha 3Tarne NOAroTOBKU Aena K cyaebHoMmy
pa3bupaTenbLCcTBY U B NnpeaBapuTensHoM cynebHoM 3acenaHunun. Takasa npouenypa
yCTaHOBMI€Ha A1 BO3MOXXHOCTW 6osiee NoJsIHOro 1 BCECTOPOHHEro U3y4yeHus



KOH(JINKTHOW CUTYaunn N nMeeT uesb - n3bexxaTb MOBEPXHOCTHOW KBanndukaumm
NMPaBOOTHOLLUEHUN.

3noyn0Tpe6neH|/|e npaBaMm COBETHMKa MO NMpaBoOBbLIM BOMpPoOCaM

[NaBHbIN aCNeKT AessTeNbHOCTM COBETHMKA NO NPaBoOBbIM BONpocam (afBokKaTa) -
obecneynT 3aWnTy NpaB, cBo6OA N 3aKOHHbLIX MHTEPECOB CBOEr0 A0BEPUTESS.

CB0O10 0653aHHOCTb COBETHUK AOJIKEH UCMOJIHUTb YEeCTHO, pa3yMHO 1 4o6poCcoBeCTHO:
OTCTamBaTb NpaBa N 3aKOHHbIE NHTEPEeChl OBEPUTENIA BCEMU He 3anpeLleHHbIMU
3aKoHogaTeNbCTBOM Poccmnckon denepaunm cpeactsamm (Ctatbs 7 3akoHa PO "O6
a[BOKATCKOW OeATeNbHOCTU U afBoKaType B Poccmnckonm depepaumn'). MNpnyem
COBETHMK He BMnpaBe 3aHMMaTb MO Aesly No3ULMIO BOMPEKN BOJsie foBepuTens, 3a
NCKJIIOYEHUEM CJlyYaeB, Korga agBokaT ybexxaeH B Ha/in4num caMooroBopa AoBepuTens.

BONbLWNHCTBO CNOPOB XapakTepusyeTcs 0600 AHOCTbIO HAPYLUEHUIA YH4aCTBYOLWMNX B
nene KoOHTpareHToB. V3Bneyb Bbirogy ANs KAMeHTa MOXKHO NoCpeacTBOM
NCMONb30BaHUS aKLLEHTUPOBAHUSA Ha HapYyLLUEHUAX, COBEPLUEHHbIX ONMMOHEHTOM.

OpraHusauunsa-nHBecTop obpaTtunack B cya ¢ TpeboBaHmnem o6 o0b6s3aHNM 3aKa34mKa
ohopMUTL NpaBOyCTaHaBAMBaOLWME AOKYMEHTbI Ha BO3BEAEHHOE B paMKax
WHBECTULMOHHOIO A0roBopa 3gaHue. YKa3aHHoe 34aHne NpUHATO roCcya4apCTBEHHON
KOMUccmuen.

OTBETYMK UCMNOJIb30BaJ1 B CBOUX BO3PaXKEHUAX ClieayloLWnn aprymeHT - UHBECTOop He
onjaTua BCeN CyMMbl Mo gorosopy (onsadeHa bbina 6onbliaga 4acTtb - 80%), a, Kpome
TOro, NnpeaMeT A0roBopa He NO3BOJIAET OAHO3HAYHO UAEHTUPNLMNPOBATL NoANEXallme
nepepnaye niaowann. Kpome Toro, Ha MOMEHT PacCMOTPEHUS Aesla B Cyae opraHmsayns-
3aKa34yuk npencraBusia LOKYMEHTbI, N3 KOTOPbLIX C/leaoBasio, HTO HEMOCPEeaACTBEHHO
cnada obbekTa npomssBoguaack Apyron opraHmsaumnen. Cya B yooBJeTBOPEHUN
TpeboBaHMN MHBECTOPA OTKa3all.

B paccMaTpuBaemMoM ciiy4ae, COBETHUKOM UCMOJIb3YIOTCSA 3HAHNSA Pa3/INYHbIX MPAaBOBbIX
CUTyauu He AN LOCTUXKEHNSA UCTUHBI U CMPaBenIMBOCTY, @ AN 3alUThl MpaB CBOEro
[OBepuUTessi. 9TO U eCTb UCMOJIb30BaHMeE CBOUX 3HAHWUIA B MPOTUBOPEYNM C AyXOM MpaBa.

TeM He MeHee, crielyeT OTMETUTb, YTO B AENCTBUAX COBETHMKA OTCYTCTBYET YMbICEN
NMPUYNHUTL OPYron CTOPOHE Bped, a TakXXe Kakne NnMbo MHble MPoTUBOMPaBHbIE
nenctensa. OH CTPOUT 3alLUUTY ONMpPasiCb Ha 3aKOHOAAaTesIbHble MpeanucaHns (XoTa n
LLe/ibl0 BbIBECTW U3 MOJ OTBETCTBEHHOCTU CBOEro A0BEPUTENS).



3noynoTtpebsieHne Npn oCcyLecTBAEHUN NPaBOCy AN CYyAENCKUM YCMOTPEHNEM

HaHHbIN BNA 310ynoTpebneHnin Henb3s B CTPOroOM CMbIC/1e Ha3BaTb 37oynoTpebneHnem
rnpasa B TOM NOHMUMaHUK, KoTopoe gaeT ctaTbsa 10 K, NnockonbKy 1) B HEN peyb nageT o
AencTBuAxX nnua - cybbekTa YacTHoro npasa. Cyn »e aBAgeTCs 3/1eMeHTOM NyBnYHON
CUCTEeMbI; 2) NpUMeHATb nocnencTeus ctatbn 10 FK PO MoXKET TONIbLKO CyA U TOJIbKO MNpwu
ocyulecTBJIeHUN npasocyous. B cuny 3Toro, cyn He MoXXeT NPUMEHATb Takue
nocnencTensa B oTHoweHun cebsa nnbo apyroro cyna (B TOM YUC/E U HUXKECTOosLLEeN
MHCTaHUNN).

Kak pacueHmBaTb AENCTBUSA CYAbWN, KOTOPbIA BblAEpXXMBAET O3HAaYE€HHbIN ABYX
MeCSAYHbIN CPOK MPU O4EBUAHOCTU (haKTa NOAroTOBJAEHHOCTU Aefla K PaCCMOTPEHUIO B
cynebHom 3acenaHun? (Mpm 3TOM Ba>KHO yKa3aTb U Ha OTCYTCTBME BO3PAXKEHNIN CTOPOH
N Ha TEXHNYECKY BO3MOXXHOCTb CyAbW HAa3Ha4YNTb Aesio Ha bonee paHHUN CPOK).

MNpeacTaBnaeTCs, 4TO YKa3aHHOE AeNCTBME CYyabU, MPUMEHSAS KPUTEPUN,
pa3paboTaHHble B MaTepunasibHOM npase (KOHeYHO, C U3BECTHOW [0Nel YC/IOBHOCTH),
MO>XHO KBanNpULMPOBaTb KaK pa3HOBUAHOCTb 370yrnoTpebneHnem cyaebHbim
yCMOTpPEHMEM B Chepe npoueccyasibHbiX OTHOWEHNN. Kak MOXXHO paCcLeHNTb AeNCcTBuA
cyabun, obnagatoLero 4OCTaToO4MHOW KBanudumnkaumen, Ho BbiHocsAwero "obocHoBaHHoe"
peleHne, Kotopoe gaxke 6M3Ko He COOTBETCTBYET HU (DaKTUYECKMM 0B6CToATENbCTBaAM
Aena, HX NPaBOBON KBasMUKauum no geny.

B cBA3M € 3TUM, 3n0yrnoTpebrieHne NpaBoM Ha cynebHoe yCMOTpeHne MOXKHO
noAapa3nesinTb Ha cneaytolme noasuabl:

a. Mpwu pelLeHnn npoueccyasbHbiX BOMNPOCOB;

6. Mpwn BbIHeCeHUN BepankTa (cynebHoro peweHuns).
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pen. ®enepanbHoro 3akoHa ot 21.03. 2002 Ne 31-®3, € U3M., BHECEHHbIMU
rnoctaHossieHneM KoHcTuTyuymoHHoro Cyna P® ot 06.05. 2000 Ne 8-I1, ot 06.06.
2000 Ne 9-11, o1 12.03. 2001 Ne 4-1) C3 P®. 1998. Ne 2. cT.222.; 2002. Ne 12.
cT.1093; 2000. Ne 21. cT.2258; 2001. Ne 12. cT.1138.
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O HeKOTOpbLIX BONPOCax NpuMeHeHns ctaTtbn 174 ['pa>kgaHcKoro kogekca P® npwu
peannsaumm opraHamMmm lopnanyeckmnx aumL NoJIHOMOYNIA Ha COBEpLLEHNE COEeNOoK:
MocTaHoBneHKe NMneHyma BAC PO oT 14 maa 1998r. Ne 9 // BeCTHUK BbiCcLuero
ApbutpakHoro Cyga P®. 1998. Ne 7. c.18.
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B.B. lNMunsesa. NpaxxgaHckoe npaso. M., 2004, ctp. 31. T

. F'paxpgaHckun kogekc PO, cT. 49(3), 51(2), 63(8). T

. N'paxxpaHckoe npaso: B 2 1. Tom I. OTB. pen. E. A. CyxaHosB. - M., BEK, 2000. C. 189.

T

paxpaHckunm kogekc PP, n.1 cT1.49. T

. F'paxxpgaHckun kogekc PO, n.3 c1.49. T
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16.

pakpaHCKMn kogekc PO, cT.173. T

B.B. Nunnsesa. paxaaHCcKoe npaBo: YacTu obwasn n ocobeHHasa. Y4ebHuk. M., 2004,
cTp. 33. T

NMocTaHoBneHue Mpe3sngnyma BAC PO ot 30 maa 2000r. Ne 9507/99. T

EOVNHCTBEHHBIM OPraHOB YHUTAPHOr o NpeanpuaTmnsa ABASeTCA ero pykoBoauTe b,
KOTOPbIN Ha3Ha4YaeTca cobCTBEHHNKOM NMBO YyNOSIHOMOYEHHBbIM COOCTBEHHNKOM
OpraHoM v UM noaoT4YeTeH B cooTBeTCTBUM € N.5 CcT. 113 TK. T

MpakpaHCcKuMn kojekc PO, cT. 103, cT. 110. T

paxxpgaHCKM Kogekc PO, cT. 173. T

(paXKoaHCKMM Kogekc PP, cT. 84. T

paxoaHCKMM kojekc PO, n.2 cT.54. T

paxpaHckoe npaBo: B 2 1. Tom I. OTB. pen. E. A. CyxaHos. - M., BEK, 2000. C. 186
T

pakpaHckoe npaso: B 2 1. Tom I. OTB. pen. E. A. CyxaHoB. - M., BEK, 2000. C. 194.
T

B cBA3M C 3TUM BblaesieHHOe npencTtaBnuTesibCTBaM N (huamanamMm nMyLLecTBo,
Y4UTbiBaeMoe Ha NX OTAeJIbHbIX banaHcax, MOXXeT CTaTb 0OBbEKTOM B3bICKaHUSA
KpeamnTopoB CO30aBLLUNX X Opunandecknx amy, npn4em Hesasmcmmo OT TOro,
CBA3aHO JIN 3TO C 0edATe/IbHOCTbIO AaHHbIX rlou,pa3,u,eneH|/||7| nnn HeT. BMecTe Cc TeM
no Ao0JiraM, BO3HUKLUMM B CBA3U C OeATes/IbHOCTbIO MpencTaBUTeNbCTB N (hUnanos,
ropnanyeckoe Jimuo oree4aeT BCceM CBOMM MMyLLeCTBOM, a HE TOJIbKO BbleJ1IEHHbIE
3TUM CBOMM nopgpa3aeneHnamMm. 1
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24.

25.

26.

27.

28.

29.

30.

31.

paxpaHckoe npaBo: B 2 1. Tom I. OTB. pea. E. A. CyxaHos. - M., BEK, 2000. C. 195
T

pakpaHckoe npaso: B 2 1. Tom I. OTB. pen. E. A. CyxaHos. - M., BEK, 2000. C. 196.
T

pakpaHCKMM kogekc PO, cT.58. T

paxpoaHcKmMn kogekc PO, n.1 cT.59. T

pakgaHCKuMn kogekc PO, n.1, 2 cT.60. T

pakpaHCKmMn kodekc PO, n.2 cT.59. T

paxxpaHCcKun Kogekc PO, n.3 cT.60. T

pakpaHckunnm kogekc PP, n.4 cT.57. T

paxgaHCKMn kogekc PO, n.8 cT.63. T

pa)koaHCKMN Kodekc PO, cT.64. T

paxpaHckoe npaso: B 2 1. Tom I. OTB. pen. E. A. CyxaHos. - M., BEK, 2000. C. 206.
T

lepweHesu4 . ®. Kypc Toprosoro npasa. T. IV. M., 1912. C. 148, 580. T

pa>kgaHCKoe 1 TOProeoe rnpaBo KanuTaancTuyecknx rocygapcrtse. M., 1993. C. 441.
T

M. 2 cT. 1 3akoHa o 6aHkpoTCcTBE. T

Ct.8 3akoHa o baHkpoTcTBe. T
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36.

37.

38.

39.

40.

41.

42.

43.

44,

CT.27 3akoHa o 6aHkpoTcTBe. T

Yka3bl Mpe3ngeHta PO oT 22 gekabpsa 1993 r. Ne 226 "O mepax no peanvsaynm
3aKoHOOaTesIbHbIX aKTOB O HECOCTOATENIbHOCTU (baHKpOTCTBE) NpeanpmuaTun" n ot
2 oHA 1994 . Ne 1114 "O npopake rocynapCTBEHHbIX NpeanpuaTunm -
DOJIKHUKoB". T

CTt. 50, 116 'K, 3akoH P® o1 19 utoHa 1992 r. "O noTpebutensckon Koonepauum B
P®. lesTenbHOCTb BCEX BUOOB CENIbCKOXO3ANCTBEHHbIX KOOMNEpPaTUBOB, Kak
noTpebnTenbCkux, Tak N NPON3BOACTBEHHbIX, @ TaKXe NX COI030B peryanpyeTcs
cneynanbHbiM 3aKOHOM OT 8 aekabpsa 1995 r. "O cenbCKOX039NCTBEHHOMN
Koonepauuun. T

HeaTenbHOCTb obuwecTBeHHbIX 06beanHeHN pernameHTupyeTcs ¢T.117 TK,
3aKoHOM OT 12 aHBaps 1996 r. "O HekoMMepYecKnx opraHusaumax”. T

CT. 8, 3aKoH 0T 19 mMada 1995 r. "Ob6 obwecTBeHHbIX obbeanHeHnax". T

CT. 9, 3akoH 0T 19 Masa 1995 r. "O6 obuwecTBeHHbIX 0O0beanHeHnax". T

CT. 10, 3akoH oT 19 Mada 1995 r. "Ob obwecTBeHHbIX 0bbeanHeHnax". T

CTt. 11, 3akoH oT 19 Mada 1995 r. "Ob6 obwecTBeHHbIX 0bbeanHeHuax". T

CT. 12, 3akoH 0T 19 masa 1995 r. "O6 obiecTBeHHbIX 06beanHeHnax". T
CTt.117 TK, cT.6 3aKOHa 0 HEKOMMep4YeCcKnx opraHunsaumax. T
CT1.118, 119 7K, cT.7 3aKOHa 0 HEKOMMepYeCKNxX opraHusaumnax. T

CT.120 TK, cT.9 3akoHa 0 HeKOMMep4eCcKnx opraHunsaumax. T

CT. 8 3aKoHa 0 HeKOMMep4ecKux opraHusauymax. T
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46.

47.

48.

49.

50.

51.

52.

53.

CT1.10 3akoHa 0 HEKOMMepYeCcKnx opraHnsaumax. T

Ct.121 TK, cT. 11, 12 3akoHa 0 HEKOMMep4YeCcKnx opraHmnsaumax. T

paxgaHcknim Kogekc Poccunckonm ®epepaunn. Yactb nepsas//CobpaHue
3aKoHogaTenbcTBa Poccumnckon depepauum, 1994, Ne 32, ct. 3301. T

KoMmMmeHTapui K 'paxgaHckoMy kKogekcy PO/OTB. pen. O.H. Cagukos, ¢. 173. T

Tam xe. T

KoMmMmeHTapuin K 'paxgaHckoMy kogekcy PO/OTB. pen. O.H. Cagukos, c. 173-174. T

HoBuukunin N.b. MpuHunn gobpon coBecTn B NnpoekTe 06a3aTeIbCTBEHHOIO
rnpasa//BeCTHUK rpa)xa4aHCcKoro npasa. - 1916. - N 6. - C.56. T

Mokposckuin N.A. OCHoBHbIe NpobsieMbl Frpa)KaaHCKoro npaea. - M.: CtaTtyT, 1998. -
C.116 - 119. 1

paxxpaHckoe npaso: B 2 1., T.1: Y4ebHuK/OTB. pen. E.A.CyxaHos. - M.:
N3paTenbcTBo BEK, 1998. - C.390. T



